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DISTRICT OP COLUMBIA 


No. 10154 

United States op America and Kenneth C. Royall, 

SECRETARY OF THE ARMY, APPELLANTS 


V. 

United Drill and Tool Corporation, appellee 


No. 10155 


United Drill and Tool Corporation, appellant 

v. 

United States op America and Kjenneth C. Royall, 

SECRETARY OF THE ARMY, APPELLEES 


APPEALS FROM JUDGMENT OF THE UNITED STATES DIS¬ 
TRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES OF AMERICA AND 
KENNETH C. ROYALL, SECRETARY OF THE ARMY 


JURISDICTIONAL STATEMENT 1 

These appeals are taken by the United States of America 
and Kenneth C. Royall, Secretary of the Army, plaintiffs 


1 Since consolidated cross-appeals are involved herein, the several 
parties are referred to in this Brief, for purposes of convenience and 
avoidance of confusion, by their respective designations in the court 
below, that is, the United States of America and Kenneth C. Royall, 
Secretary of the Army, are referred to herein as “plaintiffs” and 
United Drill and Tool Corporation is referred to herein as “de¬ 
fendant”. 


(1) 


2 


below, and by the United Drill and Tool Corporation, de¬ 
fendant below, from a judgment of the United States Dis¬ 
trict Court for the District of Columbia, which provides, in 
pertinent part, that plaintiffs are entitled to collect interest, 
at the rate of four percent (4%) per annum, from defendant 
for the delay in payment of the net principal amount de¬ 
manded pursuant to the unilateral determination of exces¬ 
sive profits, within the meaning of the Renegotiation Act of 
1942, as amended, 2 issued and entered, on May 5,1945, by the 
Secretary of War with respect to defendant’s fiscal year 
ending December 31, 1942. The action was begun in the 
court below by plaintiffs after disagreement between them 
and defendant regarding the right of the Government to col¬ 
lect interest, at the rate of six percent (6%) per annum, 
on an unpaid renegotiation liability, that is, on unrefunded 
excessive war profits. The jurisdiction of the United States 
District Court over the action, and this Court’s appellate 
jurisdiction herein, are conferred by Section 403(c), Rene¬ 
gotiation Act of 1942, as amended, supra; Section 24(1), 
Judicial Code, U. S. C., Title 28, §41(1), which has been re¬ 
enacted as U. S. C., Title 28, § 1345, by the Act of June 25, 
1948, c. 646, 62 Stat. —; and U. S. C., Title 28, §§ 1291 and 
1294(1). 

STATEMENT OP THE CASE 

On May 5,1945, the Secretary of War, acting pursuant to 
the Renegotiation Act of 1942, as amended, and through a 
duly-authorized representative, issued and entered a writ¬ 
ten unilateral determination that, for its fiscal year ending 
December 31, 1942, defendant realized excessive profits, 
within the meaning of such Act, as amended, in the gross 
principal amount of $3,200,000 (Stip. of Facts and Issues 
of Law, par. 1, Joint Appendix, infra , p. 45). Since it was 
entitled, in accordance with such unilateral determination 

2 Section 403 of the Sixth Supplemental National Defense Appro¬ 
priation Act, 1942 (Public 528, 77th Cong.), approved April 28, 
1942 (56 Stat. 226, 245), as amended by Section 801 of the Revenue 
Act of 1942 (Public 753, 77th Cong.), approved October 21, 1942 
(56 Stat. 798, 982); by the Military Appropriation Act, 1944 
(Public 108, 78th Cong.), approved July 1, 1943 (57 Stat. 347); 
and by Public 149, 78th Congress, approved July 14, 1943 (57 
Stat. 564). 
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and pursuant to Section 3806, Internal Revenue Code, to a 
tax credit in the sum of $2,533,154.56, defendant was in¬ 
debted to the Government, as a result of such renegotiation, 
in the net principal amount of $646,845.44 (Stip. of Facts 
and Issues of Law, par. 2, Joint Appendix, infra , p. 45). 

Defendant has paid its net principal renegotiation debt 
to the Government by means of either direct payments made 
by defendant to the Government or set-off of amounts owed 
to defendant by the Government against such renegotiation 
debt, as follows (Stip. of Facts and Issues of Law, pars. 5, 
7, and 12, Joint Appendix, infra, pp. 45, 46 and 47): 


Date of 
Payment 

July 6,1945 
July 30,1945 
July 31,1945 
July 29,1947 


Kind of 

Amount of 

Payment 

Payment 

Direct 

$300,000.00 

Set-off 

189,950.12 

Set-off 

16,318.20 

Direct 

140,577.12 


Total—$646,845.44 


Plaintiffs maintain that defendant is legally obligated 
to pay interest, at the rate of six percent (6%) per annum, 
on its net principal renegotiation liability of $646,845.44, 
and also any unpaid balances thereof, from and including 
May 23, 1945 to and including the respective dates of the 
above-mentioned payments on account made by defendant 
to the Government. It is defendant’s contention that the 
Government is not entitled to collect any interest on de¬ 
fendant’s unpaid renegotiation debt, or any unpaid part 
thereof, and, further, that, if the Court should hold that 
the Government is entitled to receive such interest, the 
rate thereof should be less than six percent (6%) per annum 
(Stip. of Facts and Issues of Law, par. 2, Joint Appendix, 
infra, p. 45). 
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STATUTES AND REGULATIONS INVOLVED 

I. Statutes Involved 

Section 403 (c), Renegotiation Act of 1942, as originally 
enacted: 

li (c) The Secretary of each Department is authorized 
and directed, whenever in his opinion excessive profits 
have been realized, or are likely to be realized, from 
any contract with such Department or from any sub¬ 
contract thereunder, (1) to require the contractor or 
subcontractor to renegotiate the contract price, (2) 
to withhold from the contractor or subcontractor any 
amount of the contract price which is found as a result 
of such renegotiation to represent excessive profits, 
and (3) in case any amount of the contract price found 
as a result of such renegotiation to represent excessive 
profits shall have been paid to the contractor or subcon¬ 
tractor, to recover such amount from such contractor 
or subcontractor. Such contractor or subcontractor 
shall be deemed to be indebted to the United States 
for any amount which such Secretary is authorized to 
recover from such contractor or subcontractor under 
this subsection, and such Secretary may bring actions in 
the appropriate courts of the United States to recover 
such amount on behalf of the United States. All 
amounts recovered under this subsection shall be cov¬ 
ered into the Treasury as miscellaneous receipts. This 
subsection shall be applicable to all contracts and sub¬ 
contracts hereafter made and to all contracts and sub¬ 
contracts heretofore made, whether or not such con¬ 
tracts or subcontracts contain a renegotiation or recap¬ 
ture clause, provided that final payment pursuant to 
such contract or subcontract has not been made prior 
to the date of enactment of this Act.” 

Section 403 (c) (2), Renegotiation Act of 1942, as 
amended: 

“ (2) Upon renegotiation, the Secretary is authorized 
and directed to eliminate any excessive profits under 
such contract or subcontract (i) by reductions in the 
contract price of the contract or subcontract, or by other 
revision in its terms; or (ii) by withholding, from 
amounts otherwise due to the contractor or subcon¬ 
tractor, any amount of such excessive profits; or (iii) 
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by directing a contractor to withhold for the account of 
the United States, from amounts otherwise due to the 
subcontractor, any amount of such excessive profits 
under the subcontract; or (iv) by recovery from the 
contractor or subcontractor, through repayment, credit 
or suit, of any amount of such excessive profits actually 
paid to him; or (v) by any combination of these meth¬ 
ods, as the Secretary deems desirable. The Secretary 
may bring actions on behalf of the United States in the 
appropriate courts of the United States to recover from 
such contractor or subcontractor, any amount of such 
excessive profits actually paid to him and not with¬ 
held or eliminated by some other method under this 
subsection. The surety under a contract or subcon¬ 
tract shall not be liable for the repayment of any exces¬ 
sive profits thereon. All money recovered by way of 
repayment or suit under this subsection shall be covered 
into the Treasury as miscellaneous receipts.’’ 

Section 403 (c) (2), Renegotiation Act of 1943: 

“ (2) Upon the making of an agreement, or the entry 
of an order, under paragraph (1) by the [War Con¬ 
tracts Price Adjustment] Board, or the entry of an 
order under subsection (e) by The Tax Court of the 
United States, determining excessive profits, the Board 
shall forthwith authorize and direct the Secretaries or 
any of them to eliminate such excessive profits (A) by 
reductions in the amounts otherwise payable to the 
contractor under contracts with the Departments, or 
by other revision of their terms; or (B) by withhold¬ 
ing from amounts otherwise due to the contractor any 
amount of such excessive profits; or (C) by directing 
a contractor to withhold for the account of the United 
States, from amounts otherwise due to a subcontractor, 
any amount of such excessive profits of such sub¬ 
contractor; or (D) by recovery from the contractor, 
through repayment, credit, or suit any amount of such 
excessive profits actually paid to him; or (E) by any 
combination of these methods, as is deemed desirable. 
Actions on behalf of the United States may be brought 
in the appropriate courts of the United States to re¬ 
cover from the contractor any amount of such exces¬ 
sive profits actually paid to him and not withheld or 
eliminated by some other method under this subsection. 
The surety under a contract or subcontract shall not 
be liable for the repayment of any excessive profits 
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thereon. Each contractor and subcontractor is hereby 
indemnified by the United States against all claims 
by any subcontractor on account of amounts withheld 
from such subcontractor pursuant to this paragraph. 
All money recovered in respect of amounts paid to the 
contractor from appropriations from the Treasury 
by way of repayment or suit under this subsection shall 
be covered into the Treasury as miscellaneous receipts. 
Upon the withholding of any amount of excessive 
profits or the crediting of any amount of excessive 
profits against amounts otherwise due a contractor, 
the Secretary shall certify the amount thereof to the 
Treasury and the appropriations of his Department 
shall be reduced by an amount equal to the amount so 
withheld or credited. The amount of such reductions 
shall be transferred to the surplus fund of the Treasury. 
In eliminating excessive profits the Secretary shall 
allow the contractor or subcontractor credit for Federal 
income and excess profits taxes as provided in section 
3806 of the Internal Revenue Code. For the purposes 
of this paragraph the term ‘contractor’ includes a 
subcontractor.” 

Section 403 (e) y Renegotiation Act of 1943: 

“(e) (1) Any contractor or subcontractor aggrieved 
by an order of the [War Contracts Price Adjustment] 
Board determining the amount of excessive profits 
received or accrued by such contractor or subcontractor 
may, within ninety days (not counting Sunday or a 
legal holiday in the District of Columbia as the last 
day) after the mailing of the notice of such order under 
subsection (c) (1), file a petition with The Tax Court 
of the United States for a redetermination thereof. 
Upon such filing such court shall have exclusive juris¬ 
diction, by order, to finally determine the amount, if 
any, of such excessive profits received or accrued by 
the contractor or subcontractor, and such determina¬ 
tion shall not be reviewed or redetermined by any court 
or agency. The court may determine as the amount of 
excessive profits an amount either less than, equal to, 
or greater than that determined by the Board. A pro¬ 
ceeding before the Tax Court to finally determine the 
amount, if any, of excessive profits shall not be treated 
as a proceeding to review the determination of the 
Board, but shall be treated as a proceeding de novo. 
For the purposes of this subsection the court shall 
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have the same powers and duties, insofar as applicable, 
in respect of the contractor, the subcontractor, the 
Board and the Secretary, and in respect of the attend¬ 
ance of witnesses and the production of papers, notice 
of hearings, hearings before divisions, review by the 
Tax Court of decisions of divisions, stenographic re¬ 
porting, and reports of proceedings, as such court has 
under sections 1110, 1111, 1113, 1114, 1115 (a), 1116, 
1117 (a), 1118, 1120, and 1121 of the Internal Revenue 
Code in the case of a proceeding to redetermine a 
deficiency. In the case of any witness for the Board or 
Secretary, the fees and mileage, and the expenses of 
taking any deposition shall be paid out of appropria¬ 
tions of the Board or Department available for that 
purpose, and in the case of any other witnesses, shall 
be paid, subject to rules prescribed by the court, by 
the party at whose instance the witness appears or the 
deposition is taken. The filing of a petition under this 
subsection shall not operate to stay the execution of the 
order of the Board under subsection (c) (2). 

“(2) Any contractor or subcontractor (excluding 
a subcontractor described in subsection (a) (5) (B)) 
aggrieved by a determination of the Secretary made 
prior to the date of the enactment of the Revenue Act 
of 1943, with respect to a fiscal year ending before 
July 1, 1943, as to the existence of excessive profits, 
which is not embodied in an agreement with the con¬ 
tractor or subcontractor, may, within ninety days (not 
counting Sunday or a legal holiday in the District of 
Columbia as the last day) after the date of the enact¬ 
ment of the Revenue Act of 1943, file a petition with 
The Tax Court of the United States for a redetermina¬ 
tion thereof, and any such contractor or subcontractor 
aggrieved by a determination of the Secretary made 
on or after the date of the enactment of the Revenue 
Act of 1943, with respect to any such fiscal year, as to 
the existence of excessive profits, which is not em¬ 
bodied in an agreement with the contractor or sub¬ 
contractor, may, within ninety days (not counting 
Sunday or a legal holiday in the District of Columbia 
as the last day) after the date of such determination, 
file a petition with The Tax Court of the United States 
for a redetermination thereof. Upon such filing such 
court shall have the same jurisdiction, powers, and 
duties, and the proceeding shall be subject to the same 
provisions, as in the case of a petition filed with the 
court under paragraph (1), except that the amendments 
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made to this section by the Revenue Act of 1943 which 
are not made applicable as of April 28,1942, or to fiscal 
years ending before July 1, 1943, shall not apply.’* 

Public Law 40—79th Congress: 

“An Act 

“Making appropriations to supply deficiencies in cer¬ 
tain appropriations for the fiscal year ending June 
30,1945, and for prior fiscal years, to provide sup¬ 
plemental appropriations for the fiscal years ending 
June 30, 1945, and June 30, 1946, and for other 
purposes. 

# • • • • 


“Treasury Department 

“Office of the Secretary 

“Refunds under Renegotiation Act: There is hereby 
appropriated, to remain available until June 30, 1946, 
such amount not exceeding $15,000,000 as may be neces¬ 
sary to make the refunds, including refunds for prior 
years, required by Section 403 (a) (4) (D) (relating 
to the recomputation of the amortization deduction) 
and by the last sentence of section 403 (i) (3) (relating 
to excess inventories) of the Renegotiation Act; and 
to refund any amount finally adjudged or determined 
to have been erroneously collected by the United States 
pursuant to a unilateral determination of excessive 
profits, with such interest thereon (at a rate not to ex¬ 
ceed 4 per centum per annum) as may be adjudged or 
determined to be owing in law or equity: * • V’ 

Public Law 521—79th Congress: 

“An Act 

“Making appropriations to supply deficiencies in cer¬ 
tain appropriations for the fiscal year ending June 
30, 1946, and for prior fiscal years, to provide sup¬ 
plemental appropriations for the fiscal year ending 
June 30, 1946, to provide appropriations for the 
fiscal year ending June 30,1947, and for other pur¬ 
poses. 

• • • • • 
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“Treasury Department 
“Office of the Secretary 

“Refunds under Renegotiation Act: To enable the 
Secretary of the Treasury to make refunds during the 
fiscal year 1947, including refunds for prior years, re¬ 
quired by section 403(a)(4)(D) (relating to the re¬ 
computation of the amortization deduction) and by 
the last sentence of section 403(i) (3) (relating to ex¬ 
cess inventories) of the Renegotiation Act; and to 
refund any amount finally adjudged or determined to 
have been erroneously collected by the United States 
pursuant to a unilateral determination of excessive 
profits, with such interest thereon (at a rate not to 
exceed 4 per centum per annum) as may be adjudged 
or determined to be owing in law or equity; $15,000,000, 
together with the unused portion of the $15,000,000 
authorized for this purpose in the First Deficiency 
Appropriation Act, 1945 [Public Law 40, 79th Congress, 
supra ]: * * 

Public Law 271—80th Congress: 

“An Act 

“Making supplemental appropriations for the fiscal 
year ending June 30, 1948, and for other purposes. 

• • • • • 


“Treasury Department 
“Office of the Secretary 

“Refunds under the Renegotiation Act: To enable 
the Secretary of the Treasury to make refunds required 
by section 403(a)(4)(D) (relating to the recomputa¬ 
tion of the amortization deduction) and by the last 
sentence of section 403(i) (3) (relating to excess in¬ 
ventories) of the Renegotiation Act; and to refund any 
amount finally adjudged or determined to have been 
erroneously collected by the United States pursuant 
to a unilateral determination of excessive profits, with 
interest thereon (at a rate not to exceed 4 per centum 
per annum) as may be determined by the War Con¬ 
tracts Price Adjustment Board, such interest to be com¬ 
puted to the date of certification of the amount to the 
Treasury Department for payment: * * *, $7,500,000.” 



10 


Public Law 640—80th Congress: 

“An Act 

“Making appropriations for the Treasury and Post 
Office Departments for the fiscal year ending June 
30, 1949, and for other purposes. 


“Title I— Tbeasuby Department 

“That the following sums are appropriated, out of 
any money in the Treasury not otherwise appropriated, 
for the Treasury Department for the fiscal year ending 
June 30,1949, namely: 

“Office Of The Secretary 

• • • • • 

“Refunds under Renegotiation Act: To enable the 
Secretary of the Treasury to make refunds required 
by section 403(a)(4)(D) (relating to the recomputa¬ 
tion of the amortization deduction) and by the last 
sentence of section 403(i) (3) (relating to excess in¬ 
ventories) of the Renegotiation Act; and to refund any 
amount finally adjudged or determined to have been 
erroneously collected by the United States pursuant 
to a unilateral determination of excessive profits, with 
interest thereon (at a rate not to exceed 4 per centum 
per annum) as may be determined by the War Con¬ 
tracts Price Adjustment Board, such interest to be 
computed to the date of the certification of the amount 
to the Treasury Department for payment; $2,000,000: 

• • • if 


District of Columbia Code, Section 28-2701: 

“The rate of interest in the District upon the loan 
or forbearance of any money, goods, or things in action, 
and the rate to be allowed in judgments and decrees, in 
the absence of express contracts as to such rate of in¬ 
terest, shall be six dollars upon one hundred dollars 
for one year, and at that rate for a greater or less sum 
or for a longer or shorter time: Provided , That in¬ 
terest, when authorized by law, on judgments against 
the District of Columbia, shall be at the rate of not 
exceeding 4 per centum per annum. (Mar. 3, 1901, 31 
Stat. 1377, c. 854, §1178; July 1, 1902, 32 Stat. 610, 
c. 1352.)” 
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t 

II. Regulations Involved 

Section 622, Joint Renegotiation Manual: 8 

“It is proper procedure to make a demand for pay¬ 
ment in connection with a unilateral determination and 
state in such demand that interest will accrue at the 
rate of 6% per annum from and after a date inserted 
in the demand on any amount due under such unilateral 
determination and unpaid. The date ordinarily to be 
inserted in the demand will be approximately fifteen 
days from the date of the unilateral determination but 
the Department issuing the unilateral determination 
may provide for a greater or lesser time. The time 
to be allowed is in the discretion of the Department and 
should be a reasonable time considered equitable under 
the circumstances, in view of the necessary time for 
mailing and for obtaining a computation of the tax 
credit [pursuant to Section 3806, Internal Revenue 
Code].” 

Section 626.2(3), Renegotiation Regulations: 4 

“(3) Interest at the rate of 6% per annum accrues 
upon the amount determined as excessive profits to be 
eliminated less the tax credit, if any, [pursuant to Sec¬ 
tion 3806, Internal Revenue Code] from and after the 
date fixed in the demand for payment.’’ 

STATEMENT OF POINTS 

The United States District Court erred: 

1. In awarding the Government interest on defendant’s 
unpaid renegotiation liability at the rate of only four per¬ 
cent (4%) per annum; and 

2. In failing to hold that the Government is entitled to 
collect interest, at the rate of six percent (6%) per annum, 
on defendant’s unpaid renegotiation liability. 


3 Applicable to renegotiation of fiscal years ending prior to July 1, 
1943, that is, renegotiation pursuant to the Renegotiation Act of 

1942, as amended, and, hence, applicable to defendant herein. 

4 Applicable to renegotiation of fiscal years ending after June 30, 

1943, that is, renegotiation pursuant to the Renegotiation Act of 
1943, as amended. 
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SUMMARY OP ARGUMENT 

I 

In the absence of a statutory provision to the contrary, 
the Government is entitled to interest on an obligation owed 
to it. The Supreme Court of the United States recognized 
early, and has consistently maintained, the long-established 
tenet of the law that interest runs, from the date of default 
to the date of payment, upon an obligation to pay money. 

The principle that interest, computed from date of default 
to date of payment, may be collected on an obligation to 
pay money, has been held by the Supreme Court, and other 
Federal courts, to be as fully applicable to such an obliga¬ 
tion arising from unilateral action taken by the Govern¬ 
ment, as it is when the obligation derives from a contract. 
The courts, including the Supreme Court, have, many times, 
sustained the right of the Government to interest on unpaid 
obligations for customs duties and for taxes. An even 
closer analogy to a unilateral determination of excessive 
profits, made pursuant to the Renegotiation Act, as 
amended, is found in the situation of an assessment of 
“double liability’ ? upon national bank stockholders by the 
Comptroller of the Currency. The law is settled that 
unpaid liabilities of such stockholders, resulting from assess¬ 
ments unilaterally made by the Comptroller of the Cur¬ 
rency, do bear interest. 

Congress’ failure to mention interest in statutes which 
create obligations has not been interpreted by the courts 
as manifesting an unequivocal congressional purpose that 
the obligation shall bear no interest. In the absence of an 
unequivocal prohibition of interest on such obligations, the 
Supreme Court “has fashioned rules which granted or 
denied interest on particular statutory obligations by an 
appraisal of the congressional purpose in imposing them 
and in the light of general principles deemed relevant by 
the Court” (Rodgers v. United States (1947), 332 U. S. 
371, 373). 



13 


II 

The Government is entitled to interest on renegotiation 
liabilities arising from determinations of excessive profits 
made pursuant to the Renegotiation Act, as amended. The 
essential basis of that Act, as originally enacted and as 
subsequently amended, is that the moneys sought to be 
recovered by the Government, by renegotiation and, if it 
becomes necessary, by collection action consequent thereto, 
are public funds and not private moneys. 

Although there is no language in the Renegotiation Act, 
as amended, or in any other Act of Congress, which spe¬ 
cifically allows or forbids interest on renegotiation lia¬ 
bilities either prior to payment or prior to judgment, as the 
case may be, the courts have consistently held that the 
Government is entitled to collect interest on an unpaid 
renegotiation debt owed to it. Such cases are numerous 
and, with no exception, have, to date, fully recognized that 
determinations of excessive profits, made pursuant to the 
Renegotiation Act, as amended, are obligations for the 
payment of money to the Government and, in accordance 
with the legal principle set forth, supra, bear interest. 

A study of the specific provisions of the Renegotiation 
Act, as originally enacted and as later amended, clearly 
reveals Congress * purpose to effect speedy collection of 
excessive profits to be refunded to the Government as a 
result of renegotiation. To carry such a statutory policy 
into effect, it is absolutely essential to exact interest from 
the contractor who refuses to make such refund of excessive 
profits, and who retains the use of the money while depriv¬ 
ing the Government of its use, in order not to penalize con¬ 
tractors who do comply with the letter and spirit of the 
statute. The antecedent opinions and decisions, granting 
interest to the Government on unpaid renegotiation lia¬ 
bilities in each and every instance to date, “are exceed¬ 
ingly persuasive, particularly as no Court has held the 
other way”, as the court below has stated in its Opinion 
herein. 
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The Government is entitled to collect interest at the rate 
of six percent (6%) per annum on renegotiation debts aris¬ 
ing from determinations of excessive profits made pursuant 
to the Renegotiation Act, as amended. The Renegotiation 
Act of 1942, as originally enacted and also as subsequently 
amended, which applies to the renegotiation of contractors 
and subcontractors for fiscal periods ending before July 
1, 1943, clearly reveals that Congress intended that the 
refund of war profits, found to be excessive, should be 
accomplished with the utmost despatch. 

To carry a policy of speedy collection of unpaid renegotia¬ 
tion debts into effect, Congress has provided the several 
Secretaries of the Departments named in the 1942 Renego¬ 
tiation Act, as amended, and also the War Contracts Price 
Adjustment Board in the 1943 Renegotiation Act, as 
amended, with strong and broad administrative methods of 
making such collection. Those provisions are set forth in 
Section 403(c)(2) of the 1942 Renegotiation Act, as 
amended, and in Section 403(c)(2) of the 1943 Renegotia¬ 
tion Act, as amended. Accordingly, following the effective 
date of the original 1942 Renegotiation Act, that is, April 
28,1942, the Secretaries of the several Departments named 
therein followed an administrative policy of eliminating 
excessive war profits as quickly as possible, by using the 
authority given to them by Congress, including an interest 
charge of six percent (6%) per annum as a deterrent to 
non-payment of such excessive profits to the Government. 

To secure certain clarifying amendments to the 1942 Act, 
as originally enacted, including Section 403(c) thereof, the 
War and Navy Departments suggested certain proposed 
legislation to the Congress during the summer and fall of 
1942. It was pointed out by the sponsoring Departments 
that the proposed change in Section 403(c), if it were to 
become law, would merely ratify existing administrative 
practice. Such amendments were passed substantially as 
suggested by the War and Navy Departments to Congress. 
By the latter amendment of Section 403(c) of the original 
1942 Renegotiation Act, Congress, in effect, approved and 
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ratified the prior and existing administrative construction 
of and practice under that Act, including the collection 
of six percent (6%) per annum interest on unpaid renegotia¬ 
tion liabilities. 

The administrative interpretation of the 1942 Renegotia¬ 
tion Act, as amended, was published on several different 
occasions between April 28,1942, the effective date of that 
Act, and February 25, 1944, the date of the enactment of 
the Renegotiation Act of 1943. Section 622, Joint Rene¬ 
gotiation Manual, provided, and still provides, that inter¬ 
est, at the rate of six percent (6%) per annum, shall be 
collected on unpaid renegotiation debts due to the Gov¬ 
ernment as a result of unilateral determinations of exces¬ 
sive profits for fiscal periods ending prior to July 1, 1943. 
Congress was aware of, and knew of, that Regulation, when 
it subsequently enacted the 1943 Renegotiation Act. By the 
provisions of Section 403(c)(2) of the latter Act, relating 
to elimination of excessive war profits for fiscal periods 
ending after June 30,1943, the Congress has granted to the 
War Contracts Price Adjustment Board the same strong 
and broad administrative methods of effecting speedy col¬ 
lection of unpaid renegotiation debts, as set forth in Sec¬ 
tion 403(c)(2) of the 1942 Renegotiation Act, as amended, 
for the use of the Secretaries of the several Departments 
named therein. On March 3,1944, the War Contracts Price 
Adjustment Board promulgated its Renegotiation Regula¬ 
tions for renegotiation pursuant to the 1943 Renegotia¬ 
tion Act and, in Section 626.2(3) thereof, provided, and 
still provides, that unpaid amounts due to the Government, 
as a result of renegotiation within the provisions of the 
Renegotiation Act of 1943, relating to fiscal periods ending 
after June 30,1943, shall be collected, with interest thereon 
at the rate of six percent (6%) per annum. 

The 1943 Renegotiation Act provided, for the first time 
since renegotiation became effective in the original Renego¬ 
tiation Act of 1942, for a further step in the process of 
renegotiation, to be taken at the option of a contractor or 
subcontractor aggrieved by a unilateral determination of 
excessive profits and within a stated time limit. Since Sec- 
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tion 403(e) of the 1943 Renegotiation Act permits The Tax 
Court, on petition by the aggrieved contractor or subcon¬ 
tractor to make a redetermination de novo of such exces¬ 
sive profits at an amount less than, equal to, or greater than 
the original unilateral determination, Congress had to pro¬ 
vide funds for the refund of payments of renegotiation 
debts, made by contractors and subcontractors who sub¬ 
sequently might succeed in obtaining a reduced determina¬ 
tion of excessive profits in The Tax Court. Such funds 
were made available by Congress in a succession of annual 
appropriation acts, providing for interest on such refunds 
at not to exceed four percent (4%) per annum. It is very 
significant that those appropriation acts contained no pro¬ 
vision that the rate of interest known by the Congress to 
be collected on unpaid renegotiation liabilities owed to 
the Government, that is, six percent (6%) per annum, 
should be correspondingly reduced to four percent (4%) 
per annum. 

When Congress, with full awareness and knowledge of 
the existing administrative interpretation of the 11 collection 
provisions” of the 1942 Renegotiation Act, as originally 
passed and as amended, and also of the 1943 Renegotiation 
Act, enacted the amendments made in the 1942 Renegotia¬ 
tion Act by the Act of October 21, 1942; enacted Section 
403(c)(2) of the Renegotiation Act of 1943; and enacted 
the several successive renegotiation refund appropriation 
acts, it thereby approved and ratified the administrative con¬ 
struction of, and the administrative practice in applying, 
such “collection provisions”. The interpretation of a stat¬ 
ute by an agency charged with its administration, during 
a period when the Congress is legislating on the same sub¬ 
ject matter, is indicative of Congressional intent that such 
interpretation is to continue. 

The fact that interest rates may fluctuate on the basis of a 
borrower’s financial standing is a proper subject for judicial 
notice. It is well known that banks will lend money to the 
Government at a lower interest rate than that which they 
would consider to be proper in the case of the ordinary com¬ 
mercial borrower. While four percent (4%) per annum has 
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long been regarded as an ample rate of interest to be charged 
on a Government obligation, six percent (6%) per annum 
still is the accepted and legal commercial rate of interest for 
the use of money. To fix a rate of interest of less than six 
percent (6%) per annum on unpaid renegotiation debts 
would encourage many contractors and subcontractors to 
be slow in refunding their excessive war profits to the Gov¬ 
ernment. Available judicial precedents overwhelmingly 
support the position that defendant should be required to 
pay interest, at the rate of six percent (6%) per annum, on 
its renegotiation liability involved herein. 

Although it is manifest that Congress has, in effect, long 
since ratified the administrative construction of the perti¬ 
nent statutory provisions and the administrative practice 
of collecting interest on unpaid renegotiation debts, at the 
rate of six percent (6%) per annum, it also is important to 
note that the administrative regulations governing renego¬ 
tiation, including the collection of interest on unrefunded 
excessive war profits, have been held by the courts to be 
“persuasive’’ and “worthy of substantial consideration”. 
Finally, an examination of the local statute applicable to 
the case at bar, that is, the District of Columbia Code, indi¬ 
cates that six percent (6%) per annum, is the proper rate 
of interest to allow the Government on defendant’s renego¬ 
tiation liability. The Supreme Court has plainly recog¬ 
nized and affirmed that, although they are not necessarily 
bound by such local statutes, the Federal Courts may turn 
to them for guidance in determining the rate of interest to 
be granted to the Government in suits to collect obligations 
owed to it. 

IV 

The judgment and opinion of the court below, which re¬ 
stricted the Government’s right to interest in the case at 
bar to four percent (4%) per annum, was predicated pri¬ 
marily on the decision and opinion of the United States 
Court of Claims in Arkansas Valley Railway, Inc . v. The 
United States (1946), 107 C. Cls. 240, 68 F. Supp. 727. 
That case is not in point here and has absolutely no relation- 
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ship to the issue of the measure of interest to be allowed 
to the Government on a renegotiation debt of excessive war 
profits owed to it. 

The Arkansas VaUey Railway, Inc. case involved the 
requisitioning of certain of the Railway’s property and the 
Court of Claims awarded the Railway an amount greater 
than that originally offered by the Government, plus interest 
thereon, at the rate of four percent (4%) per annum, from 
the date of taking “down to the date of payment of judg¬ 
ment, all as just compensation” (107 C. Cls. 240, 260). In 
Lichter, et al. v. United States (1948), 334 U. S. 742, 787, 
the Supreme Court upheld the Renegotiation Act, as 
amended, as constitutional legislation and specifically ruled 
that “the renegotiation of war contracts was not a taking of 
private property for public use”. 

Not only is the Arkansas Valley Railway, Inc. case not in 
point here, but the rate of interest prescribed therein would 
not serve adequately to carry out the expressed Congres¬ 
sional purpose of effecting speedy collection of outstanding 
renegotiation liabilities owed to the Government. Defend¬ 
ant must be charged a rate of interest herein, which is high 
enough to induce other slow-paying war contractors and 
subcontractors to comply with that expressed Congressional 
purpose. To require defendant merely to pay the same rate 
of interest, for its use of the unrefunded public moneys in¬ 
volved herein, that the Government is charged in “just 
compensation” cases, will not provide the deterrent needed 
to prevent frustration of Congress’ avowed purpose in en¬ 
acting the Renegotiation Act, as amended. 

ARGUMENT 

I 

In the Absence of a Statutory Provision to the Contrary, the 
Government Is Entitled to Interest on an Obligation (Wed 
to It 

It is a long-established tenet of the law that interest runs, 
from the date of default to the date of payment, upon an 
obligation to pay money. That legal principle was recog¬ 
nized early, and has been consistently maintained, by the 
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Supreme Court of the United States.- In the early case of 
Curtis, et al. v. Innerarity, et al . (1848), 6 How. (U. S.) 146, 
the Supreme Court succinctly stated (p. 154): 

“It is a dictate of natural justice, and the law of 
every civilized country, that a man is bound in equity, 
not only to perform his engagements, but also to repair 
all the damages that accrue naturally from their breach. 
Hence, every nation, whether governed by the civil or 
common law, has established a certain common measure 
of reparation for the detention of money not paid ac¬ 
cording to contract, which is usually calculated at a cer¬ 
tain and legal rate of interest. Every one who contracts 
to pay money on a certain day knows, that, if he fails 
to fulfill his contract, he must pay the established rate 
of interest as damages for his non-performance. Hence 
it may correctly be said, that such is the implied con¬ 
tract of the parties. * * V’ 

The principle enunciated by the Supreme Court in the 
Curtis case, supra, has been followed precisely in many of 
its subsequent decisions. For example, in the well-known 
case of Young v. Godbe (1872), 15 Wall. (U. S.) 562, which 
involved an action on an account stated, the Court held that 
interest should run upon a breach of an agreement to pay 
money, even though such agreement did not expressly pro¬ 
vide for interest, and pointedly said (pp. 565-566): 

“• • •. If a debt ought to be paid at a particular 
time, and is not, owing to the default of the debtor, the 
creditor is entitled to interest from that time by way of 
compensation for the delay in payment. And if the 
account be stated, • • # , interest begins to run at 
once. 

“It is said there is no law in the Territory of Utah 
prescribing a rate of interest in transactions like the 
one in controversy in this suit, and that, therefore, no 
interest can be recovered. But this result does not 
follow. If there is no statute on the subject, inter¬ 
est will be allowed by way of damages for unreasonably 
withholding payment of an overdue account. The rate 
must be reasonable, and conform to the custom which 
obtains in the community in dealings of this character.” 
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A more recent reiteration of the principle may be found in 
Royal Indemnity Co. v. United States (1941), 313 U. S. 289, 
where, in a suit brought upon a surety bond running to the 
Government, the Supreme Court declared (pp. 296-297): 

“• • •. And in the meantime the debtor has had the 
use of the money, of which its default has deprived the 
creditor. Interest upon the principal sum from the 
date of default, at a fair rate, is therefore an appropri¬ 
ate measure of damage for the delay in payment. # * 

The principle that interest, computed from date of default 
to date of payment, may be collected on an obligation to pay 
money, has been held to be as fully applicable to such an 
obligation arising from unilateral action taken by the 
Government, as it is when the obligation derives from a con¬ 
tract. See, for example, Railroad Co. v. United States 
(1879), 101 U. S. 543; United States v. Erie Railway Com¬ 
pany (1882), 106 U. S. 327; United States v. Mexican Inter¬ 
national R. Co. (C. C., W. D. Texas, 1907), 154 Fed. 519, in 
each of which the right of the Government to interest on 
unpaid obligations for customs duties or for taxes was 
upheld. Those earlier holdings were expressly approved 
by the Supreme Court of the United States in Billings v. 
United States (1914), 232 U. S. 261, which decided that in¬ 
terest accrued on unpaid Federal taxes, although the perti¬ 
nent tax statute contained no provision therefor. In the 
opinion in the Billings case, the Supreme Court made the 
following significant pronouncement (p. 286): 

<<• • • as to the necessity for a statute it 

was long ago here decided in view of the true concep¬ 
tion of interest, that a statute was not necessary to com¬ 
pel its payment where in accordance with the principles 
of equity and justice in the enforcement of an obliga¬ 
tion, interest should be allowed. Young v. Godbe, 15 
Wall. 562, 565: 

< • • • • • • • > 

“And the decisions of this court have often since 
exemplified the principle by considering the question 
of the responsibility for interest from the point of view 
of reason and justice even though no express statute 
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existed for compelling this payment. So also as to the 

nature and character of the obligation to pay taxes. 

• • • >» 


See, also, Royal Indemnity Co. v. United States, supra, in 
which the Supreme Court ruled that the Government was 
entitled to interest on unpaid Federal income tax to the 
date of rejection of the taxpayer’s claim for its abatement 
and also to interest on the unpaid balance of the surety 
bond filed by such taxpayer to accompany his claim for 
abatement of income tax. 

It is submitted that, in the circumstances of an assess¬ 
ment of ‘‘double liability” upon national bank stockholders 
by the Comptroller of the Currency, there is found an 
analogy to a unilateral determination of excessive profits, 
made pursuant to the Renegotiation Act, as amended, which 
is even closer than that involved in the tax liability situa¬ 
tions. Like the liability created, after renegotiation, by a 
unilateral determination of excessive profits, the national 
bank stockholders’ “double liability” is not a penalty, does 
not represent damages arising from a tort, and is not the 
result of the imposition of a tax. Such “double liability” 
is the consequence of, and its amount is determined by, 
the unilateral action of a Government officer, that is, the 
Comptroller of the Currency, and the stockholders’ con¬ 
sent to the assessment thereof is not, in fact or in law, 
required. The law is settled that unpaid liabilities of 
stockholders in a national bank, resulting from assessments 
made by the Comptroller of the Currency, do bear interest. 
In the leading case of Casey v. Galli (1876), 94 U. S. 673, 
the Supreme Court ruled that (pp. 677-678): 

“ * • •. The sum to be paid being liquidated, and 
due and payable when the comptroller’s order was 
made, it follows that the amount bears interest from 
the date of the order. Otherwise there would be no 
motive to pay promptly, a/nd no equality between those 
who should pay then and those who should pay at the 
end of a protracted litigation. * * (Italics sup¬ 
plied.) 
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To the same effect, see Bowden v. Johnson (1882), 107 
U. S. 251, 263; Garvy v. Wilder (C.C.A. 7, 1941), 121 F. 
(2d) 714. 

In support of its argument below that its renegotiation 
liability to the Government should bear no interest what¬ 
soever, defendant placed its reliance on the decision of the 
Supreme Court of the United States in Rodgers v. United 
States (1947), 332 U. S. 371. Opinion of the United States 
District Court, Joint Appendix, infra, p. 49. As the court 
below plainly indicated in its opinion, the Rodgers case is 
not in point. That case involved a suit by the Government 
to recover money penalties, prescribed in the Agricultural 
Adjustment Act of 1938, as amended, from a farmer who 
had grown and marketed more cotton than the quota 
allotted to him under authority of that Act. Although the 
United States District Court rendered judgment in favor 
of the Government for the penalties, plus interest, at six 
percent (6%) per annum, from the various dates on which 
such penalties became due to the date of judgment, and 
although such judgment was affirmed by the United States 
Court of Appeals for the Sixth Circuit (158 F. (2d) 835), 
the Supreme Court reversed such judgment and held that 
the Government was not entitled to recover interest on the 
prescribed money penalties. The Supreme Court found, 
inter alia, in the Rodgers case that the sanctions imposed 
by the 1938 Agricultural Adjustment Act, as amended, were 
analogous to those of the criminal law, that the question 
of interest on such prescribed penalties should be governed 
by the rule previously applied by the Court to criminal fines, 
and that it was incapable of saying that it would be con¬ 
sistent with Congress’ purpose to add interest to the sub¬ 
stantial penalties already imposed upon non-cooperating 
farmers by the statute. It must be noted, however, that 
the scope of the ruling in the Rodgers case, denying interest 
to the Government on an explicitly prescribed statutory 
penalty, was carefully limited by the Supreme Court, which 
pertinently stated (p. 373): 

“• • •. But the failure to mention interest in 
statutes which create obligations has not been inter- 
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preted by this Court as manifesting an unequivocal 
congressional purpose that the obligation shall not bear 
interest. Billings v. United Stales, 232 U. S. 261, 284- 
288. For in the absence of an unequivocal prohibition 
of interest on such obligations, this Court has fashioned 
rules which granted or denied interest on particular 
statutory obligations by an appraisal of the congres¬ 
sional purpose in imposing them and in the light of 
general principles deemed relevant by the Court. See, 
e. g., Royal Indemnity Co. v. United States, supra; 
Board of CommWs. v. United States, 308 U. S. 343.” 
(Italics supplied.) 


n 

The Government Is Entitled to Interest on Renegotiation lia¬ 
bilities Arising from Determinations of Excessive Profits 

Made Pursuant to the Renegotiation Act, as Amended 

The essential basis of the Renegotiation Act, as originally 
enacted and as subsequently amended, is that the moneys 
sought to be recovered by the Government, by renegotia¬ 
tion and any collection action consequent thereto, are public 
funds and not private moneys. Cf. Lichler, et al. v. United 
States (1948), 334 U. S. 742, passim; United States v. 
Strontium Products Co., et al. (D. C., S.D. W. Va., 1946), 
68 F. Supp. 886, 888; United Stales v. Strontium Products 
Co., et al. (D.C., S.D. W. Va., 1947), 71 F. Supp. 475, 477. 
Although there is no language in the Renegotiation Act, as 
amended, or in any other Act of Congress, which specifically 
allows or forbids interest on renegotiation liabilities either 
prior to payment or prior to judgment, as the case may be, 
the courts have consistently held that the Government is 
entitled to collect interest on an unpaid renegotiation debt 
owed to it. Such cases are numerous 5 and, with no excep¬ 
tion whatever, have, to date, fully recognized that deter¬ 
minations of excessive profits, made pursuant to the Re¬ 
negotiation Act, as amended, are obligations for the pay¬ 
ment of money to the Government and, in accordance with 
the legal principle set forth in this Brief, supra, pp. 18-23, 
bear interest. 


5 See list of such cases, which are cited in this Brief, infra, 
pp. 36-39. 
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It is important to note that, in the decisions upholding 
the constitutionality of the Renegotiation Act of 1942, 
as amended, and also of the Renegotiation Act of 1943, 
that is, Lichter, et al. v. United States, PownaU v. United 
States, and Alexander Wool Combing Company v. United 
States, which are reported together sub nomine Lichter, 
et al. v. United States, supra, the Supreme Court of the 
United States affirmed the judgments of the courts below, 
which, in each instance, had awarded interest on the un¬ 
paid renegotiation debts owed to the Government. While 
it does not appear that the Government’s right to such 
interest was specifically opposed in the foregoing three 
cases, the United States Court of Appeals for the Ninth 
Circuit found, in Sampson Motors, Inc. v. United States 
(C.C.A. 9, 1948), 168 F. (2d) 878, wherein the issue of 
interest on a renegotiation liability was squarely raised 
and was decided in the Government’s favor, that (p. 879): 

“In the Pownall and Lichter cases, supra, the 
Supreme Court finds that in both interest was adjudged 
on the renegotiated amounts. While the question of 
the validity of the awarding of interest was not raised 
and merely lurks in the record (Webster v. Fall, 266 
U. S. 507, 511, 45 S. Ct. 148, 69 L. Ed. 411), it is not 
without significance that the question was not raised.” 
(Italics supplied.) 

In the earliest judicial pronouncement sustaining the 
Government’s right to collect interest on an unpaid renego¬ 
tiation liability, United States v. Strontium Products Co., 
et al. (D.C., S.D. W. Va., 1946), 68 F. Supp. 886, the United 
States District Court for the Southern District of West 
Virginia has concisely and indisputably expounded the 
basis for the allowance of such interest by declaring that 

(p. 888): 

“It must be noted that this is not a suit between 
private individuals, but one brought by the Govern¬ 
ment seeking to recover a debt, ex contractu, from 
private persons. The allowance of interest in such a 
situation does not require express statutory authority. 
Billings v. United States, 232 U. S. 261, * * *. ‘To 
such a case, equitable rules relating to interest re- 
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coverable in suits for an accounting, or for recovery 
on quasi-contractual obligations arising from payment 
of money by mistake, are inapplicable. ’ Royal In¬ 
demnity Co. v. United States, 313 U. S. 289, * * *. 
Allowance of interest at a fair rate from the date of 
default on the principal sum found to be due is an 
appropriate measure of damages. Idem. The tenor 
of the [Renegotiation] Act clearly reveals a Congres¬ 
sional purpose to effect speedy collection. The provision 
authorizing review by the Tax Court is specifically 
limited so as to not operate ‘to stay the execution of 
the order of the Board.’ Various means are provided 
to speed recovery: by withholding money owed to the 
contractor, by revision of contracts, by ordering third 
parties to withhold, by repayment, credit or suit, or 
by any combination of these methods. Such a statutory 
policy makes it essential to exact interest from the 
contractor who refuses to pay, and who retains the use 
of the money while depriving the Government of its 
use, so as not to penalize prompt contractors who 
comply with the letter and spirit of the Act.”* (Italics 
supplied.) 

Plaintiffs submit that there is especial significance in the 
fact that the United States Court of Appeals for the Ninth 
Circuit unqualifiedly approved the decision in the Stron¬ 
tium Products Co. case, supra, and quoted the foregoing 
language therefrom verbatim, in its own opinion in the 
Sampson Motors, Inc. case, wherein it affirmed the judg¬ 
ment of the United States District Court for the Southern 
District of California, Central Division, and awarded in¬ 
terest on an unpaid renegotiation liability owed to the 
Government. Furthermore, even in United States v. Clark, 
et al. (D.C., Ore., 1947), 72 F. Supp. 393, in which Judge 
McCulloch of the United States District Court for the 
District of Oregon roundly denounced the Renegotiation 
Act, as amended, and also the entire procedure appurtenant 

* With the above-cited language in the Strontium Products Co. 
case, setting forth the nature of a renegotiation liability owed to 
the Government, compare Meredith v. United States (1839), 13 Pet. 
(U.S.) 486, 493, holding that customs duties are personal debts to 
the United States, and also United States v. Mexican International 
B. Co., supra , ruling that interest is collectible on the debt to the 
Government arising out of the imposition of customs duties. 
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thereto, the Government’s right to recover interest on 
renegotiation debts was expressly upheld. 7 As the court 
below in the case at bar has emphasized in its Opinion, the 
antecedent opinions and decisions, granting interest to the 
Government on unpaid renegotiation liabilities in each and 
every instance to date “are exceedingly persuasive, par¬ 
ticularly as no Court has held the other way” (Joint Ap¬ 
pendix, infra, p. 50). 


Ill 

The Government Is Entitled to Collect Interest at the Rate of 
Six Percent (6%) Per Annum on Renegotiation Debts 
Arising from Determinations of Excessive Profits Made Pur¬ 
suant to the Renegotiation Act, as Amended 

An examination and analysis of pertinent Congressional 
policy, judicial precedents, administrative regulations, and 
analogous statutes fully support the Government’s position 
herein that the proper rate of interest to which it is en¬ 
titled on unpaid renegotiation debts, such as that which 
was owed by defendant, is six percent (6%) per annum. 

7 Judge McCulloch’s denunciation of renegotiation of war con¬ 
tracts, as set forth in his Opinion in the Clark case, supra, is, it is 
submitted, in conflict with the expressed view of the Supreme Court 
in the Lichter case, supra, that (p. 765): 

“ # * * Not only was it ‘necessary and proper’ for Congress 
to provide for such [previously unimagined] production in the 
successful conduct of the war, but it was well within the outer 
limits of the constitutional discretion of Congress and the Presi¬ 
dent to do so under the terms of the Renegotiation Act. # * # .” 

Further, it appears that the Court filed his Opinion in the Clark 
case on March 31, 1947 and finally entered his Judgment and Order 
therein on September 22,1948, restricting the Government to interest 
of only 2Yo percent on the pertinent outstanding renegotiation debt. 
It must be noted that the United States Court of Appeals for the 
Ninth Circuit, to which appeals lie from decisions of the Court 
involved in the Clark case, has consistently upheld the Govern¬ 
ment’s view that it is entitled to interest of 6% per annum on 
unpaid renegotiation liabilities, in decisions both antedating and 
postdating the entry of judgment in the Clark case. See Sampson 
Motors, Inc. v. United States (C.C.A. 9, June 21, 1948), 168 F. 
(2d) 878; E. L. Eason, Jr. v. United States of America (C.CA. 9, 
No. 11,648), decided April 25, 1949; E. L. Eason, Jr., d/b/a Eason 
Grinding Company v. United States of America (C.CA. 9, No. 
11,649), decided April 25, 1949. 
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(a) Congressional Policy 

Defendant was renegotiated, pursuant to the Renegotia¬ 
tion Act of 1942, as amended, by the Secretary of War, 
for the purpose of eliminating excessive profits, within 
the meaning of that Act, realized by defendant during its 
fiscal year ending December 31, 1942 (Stip. of Facts and 
Issues of Law, par. 1, Joint Appendix, infra, p. 45). That 
Act, which applies to the renegotiation of contractors and 
subcontractors for fiscal periods ending before July 1, 
1943, plainly indicates that Congress intended that the 
refund of war profits, found to be excessive, should be ac¬ 
complished with the utmost despatch. To carry a policy of 
speedy collection of unpaid renegotiation debts into ef¬ 
fect, Congress has provided the several Secretaries of the 
Departments named in the 1942 Renegotiation Act, as 
amended, and also the War Contracts Price Adjustment 
Board in the 1943 Renegotiation Act, as amended, with 
strong and broad administrative methods of making such 
collection. 

Section 403(c) of the Renegotiation Act of 1942, as 
originally enacted (Sixth Supplemental National Defense 
Appropriation Act; Act of April 28,1942; Public Law 528, 
77th Cong., 2d Sess.) provided, in pertinent part: 

“(c) The Secretary of each Department is author¬ 
ized and directed, whenever in his opinion excessive 
profits have been realized, or are likely to be realized, 
from any contract with such Department or from any 
subcontract thereunder, (1) to require the contractor 
or subcontractor to renegotiate the contract price, 
(2) to withhold from the contractor or subcontractor 
any amount of the contract price which is found as a 
result of such renegotiation to represent excessive 
profits, and (3) in case any amount of the contract price 
found as a result of such renegotiation to represent 
excessive profits shall have been paid to the contractor 
or subcontractor, to recover such amount from such 
contractor or subcontractor. Such contractor or sub¬ 
contractor shall be deemed to be indebted to the United 
States for any amount which such Secretary is au¬ 
thorized to recover from such contractor or subcon¬ 
tractor under this subsection, and such Secretary may 
bring actions in the appropriate courts of the United 
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States to recover such amount on behalf of the United 
States- * * V’ 

Following the effective date of the original 1942 Renegotia¬ 
tion Act, that is, April 28, 1942, the Secretaries of the sev¬ 
eral Departments named therein followed an administrative 
policy of eliminating excessive war profits as quickly as 
possible, by using the authority, supra, given to each of 
them by Congress, including an interest charge of six per¬ 
cent (6%) per annum as a deterrent to non-payment of such 
excessive profits to the Government. 

To secure certain clarifying amendments to the 1942 
Renegotiation Act, as originally enacted, the War and Navy 
Departments suggested certain proposed legislation to the 
Congress during the summer and early fall of 1942. One 
suggestion, pertinent here, was to write into the Act a speci¬ 
fic provision that a contractor could be directed to with¬ 
hold for the account of the United States, from amounts 
otherwise due to a subcontractor, any amount of excessive 
profits under a renegotiable subcontract. It was pointed 
out by the sponsoring Departments that the proposed 
change, if it were to become law, would merely ratify exist¬ 
ing administrative practice. See, Hearings before Senate 
Finance Committee, 77th Cong., 2d Sess., on Sec. 403 of 
Public Law Numbered 528, September 22 and 23, 1942, 
pp. 45, et seq also, Hearings before Subcommittee of 
Senate Finance Committee, 77th Cong., 2d Sess., on Sec. 
403 of Public Law Numbered 528, September 29 and 30, 
1942, pp. 55, et seq.; 145. Such amendments were passed 
substantially as suggested by the War and Navy Depart¬ 
ments to the Congress. See, Section 403(c)(2) of the 
Renegotiation Act of 1942, as amended. That Section, origi¬ 
nally being found in Section 801(a), Revenue Act of 1942 
(Act of October 21, 1942; Public Law 753, 77th Cong., 2d 
Sess.) provides, in pertinent part: 

“ (2) Upon renegotiation, the Secretary is authorized 
and directed to eliminate any excessive profits under 
such contract or subcontract (i) by reductions in the 
contract price of the contract or subcontract, or by 
other revision in its terms; or (ii) by withholding, 
from amounts otherwise due to the contractor or sub- 
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contractor, any amount of such excessive profits; or 
(iii) by directing a contractor to withhold for the ac¬ 
count of the United States, from amounts otherwise 
due to the subcontractor, any amount of such excessive 
profits under the subcontract; or.(iv) by recovery 
from the contractor or subcontractor, through repay¬ 
ment, credit or suit, of any amount of such excessive 
profits actually paid to him; or (v) by any combination 
of these methods, as the Secretary deems desirable. 
The Secretary may bring actions on behalf of the United 
States in the appropriate courts of the United States 
to recover from such contractor or subcontractor, any 
amount of such excessive profits actually paid to him 
and not withheld or eliminated by some other method 
under this subsection. * * 

It is submitted that, by the latter amendment to the original 
1942 Renegotiation Act, Congress, in effect, approved and 
ratified the prior and existing administrative construction 
of and practice under Section 403(c), supra, including the 
collection of six percent (6%) per annum interest on unpaid 
renegotiation liabilities. 

The administrative interpretation of the 1942 Renegotia¬ 
tion Act, as amended, was published on several different 
occasions. For example, see, Principles, Policy and Proce¬ 
dure to be followed in Renegotiation, issued by the War 
Department on August 10, 1942; Joint Statement by the 
War, Navy and Treasury Departments and the Maritime 
Commission, published on March 31,1943; and Joint Rene¬ 
gotiation Manual, pertaining to fiscal periods ending prior 
to July 1,1943 and promulgated January 27,1944. Section 
622, Joint Renegotiation Manual, provided, and still pro¬ 
vides, that interest, at the rate of six percent (6%) per 
annum, shall be collected on unpaid renegotiation debts 
due to the Government as a result of unilateral determina¬ 
tions of excessive profits for fiscal periods ending prior to 
July 1, 1943. 8 Congress was aware of and knew of that 


8 It generally has been the administrative practice of the several 
Secretaries of the named Departments to insert such six percent 
(6%) per annum interest provisions in bilateral agreements of 
excessive profits, arising under the Renegotiation Act of 1942, as 
amended. 
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Regulation, when it subsequently enacted the Renegotia¬ 
tion Act of 1943 (Section 701, Revenue Act of 1943; Act of 
February 25, 1944; Public Law 235, 78th Cong., 2d Sess.). 
The latter Act, relating to elimination of excessive war pro¬ 
fits for fiscal periods ending after June 30, 1943, contains 
the following pertinent provisions (Sec. 403(c) (2) thereof): 

“ (2) Upon the making of an agreement, or the entry 
of an order [unilateral determination of excessive 
profits], under paragraph (1) by the [War Contracts 
Price Adjustment] Board, * # *, determining excessive 
profits, the Board shall forthwith authorize and direct 
the Secretaries or any of them to eliminate such ex¬ 
cessive profits (A) by reductions in the amounts other¬ 
wise payable to the contractor under contracts with 
the Departments, or by other revision of their terms; 
or (B) by withholding from amounts otherwise due to 
the contractor any amount of such excessive profits; or 
(C) by directing a contractor to withhold for the ac¬ 
count of the United States, from amounts otherwise 
due to a subcontractor, any amount of such excessive 
profits of such subcontractor; or (D) by recovery from 
the contractor, through repayment, credit, or suit any 
amount of such excessive profits actually paid to him; 
or (E) by any combination of these methods, as is 
deemed desirable. Actions on behalf of the United 
States may be brought in the appropriate courts of the 
United States to recover from the contractor any 
amount of such excessive profits actually paid to him 
and not withheld or eliminated by some other method 
under this subsection. * * V* (Italics supplied.) 

That Section became law on February 25, 1944, effective 
date of the 1943 Renegotiation Act. On March 3, 1944, the 
War Contracts Price Adjustment Board promulgated its 
Renegotiation Regulations for renegotiation pursuant to 
the Renegotiation Act of 1943, relating to fiscal periods 
ending after June 30, 1943. Section 626.2(3), Renegotia¬ 
tion Regulations, provided, and still provides, that unpaid 
amounts due to the Government, as a result of renegotiation 
within the provisions of the 1943 Renegotiation Act, shall 
be collected, with interest thereon at the rate of six percent 
(6%) per annum. 
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The 1943 Renegotiation Act provided, for the first time 
since renegotiation became effective in the original Rene¬ 
gotiation Act of 1942, that is, April 28, 1942, for a further 
step in the process of renegotiation, to be taken at the option 
of a contractor or subcontractor aggrieved by a unilateral 
determination of excessive profits and within a stated time 
limit. See, Section 403 (e) (2), Renegotiation Act of 1943, 
pertaining to fiscal periods ending before July 1, 1943, 
that is, under the Renegotiation Act of 1942, as amended, 
and also, Section 403(e)(1), Renegotiation Act of 1943, 
relating to fiscal periods ending after June 30, 1943, which 
provide for redeterminations de novo of excessive profits 
by The Tax Court of the United States. Since the latter 
provisions permit The Tax Court to make a redetermination 
of such excessive profits at an amount less than, equal to, 
or greater than the original determination involved in the 
de novo proceeding, Congress had to provide funds for the 
refund of payments of renegotiation debts, made by con¬ 
tractors and subcontractors who subsequently might be 
successful in securing a reduced determination of excessive 
profits in a Tax Court proceeding. Such funds were made 
available by Congress in the following appropriation acts: 

(1) Public Law 40, 79th Cong., 1st Sess., relating 
to the fiscal year ending June 30, 1946; 

(2) Public Law 521, 79th Cong., 2d Sess., relating 
to the fiscal year ending June 30, 1947; 

(3) Public Law 271, 80th Cong., 1st Sess., relating 
to the fiscal year ending June 30,1948; and 

(4) Public Law 640, 80th Cong., 2d Sess., relating 
to the fiscal year ending Junei 30, 1949. 

Each of those appropriation acts provides for refund of 
renegotiation payments to contractors or subcontractors 
successful in The Tax Court, after they have made such 
payments to the several Secretaries of the Departments 
named in the 1942 Renegotiation Act, as amended, or to the 
War Contracts Price Adjustment Board under the 1943 
Renegotiation Act, with interest on such refunds at not to 
exceed four percent (4%) per annum. These several Acts 
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made no provision that the rate of interest known to be 
collected on unpaid renegotiation liabilities owed to the 
Government, that is, six percent (6%) per annum, should 
be correspondingly reduced to four percent (4%) per 
annum.® 

It is submitted that, when Congress, with full awareness 
and knowledge of the existing administrative interpretation 
of the “collection provisions” of the 1942 Renegotiation 
Act, as originally passed and as amended, and also of the 
1943 Renegotiation Act, supra , enacted the amendments 
made in the 1942 Renegotiation Act by the Act of October 
21,1942, supra; enacted Section 403(c) (2) of the Renegotia¬ 
tion Act of 1943, supra; and enacted the successive renego¬ 
tiation refund appropriation acts listed, supra , it thereby 
approved and ratified the administrative construction of, 
and the administrative practice in applying, such “collec¬ 
tion provisions” of the respective Renegotiation Acts. The 
interpretation of a statute by an agency charged with its 
administration, during a period when Congress is legislating 
on the same subject matter, is indicative of Congressional 
intent that such interpretation is to continue. Biddle v. 
Commissioner (1938), 302 U. S. 573; United States v. 
Shreveport Grain Elevator Co. (1932), 287 U. S. 77; 
McCaughn v. Hershey Chocolate Co. (1928), 283 U. S. 488; 
Iselin v. United States (1926), 270 U. S. 245. 

The clearly-expressed Congressional policy to effect ex¬ 
peditious recovery and collection by the Government of 
unpaid renegotiation liabilities owed to it by contractors 
and subcontractors, determined to have received excessive 
war profits pursuant to the Renegotiation Acts, as amended, 
and the manifest need to charge interest on such unpaid 
debts at a rate per annum sufficient to deter the withholding 
of such money from the Government, especially during the 


®It should be noted that Section 403(e)(1), Renegotiation Act 
of 1943, specifically provides, inter alia, that: 

“The filing of a petition [in The Tax Court] under this sub¬ 
section shall not operate to stay the execution of the order of 
the [War Contracts Price Adjustment] Board under sub¬ 
section (c) (2) [that is, Section 403(c) (2) ].” (Italics supplied.) 
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war period of necessarily-high governmental expenditures, 
has been plainly expounded and succinctly stated by the 
United States District Court for the Southern District of 
West Virginia in United States v. Strontium Products Co., 
et al. (D. C., S. D. W. Va., 1946), 68 F. Supp. 886, 888: 

(<• • •' f enor 0 f tfo [ Renegotiation] Act 

clearly reveals a Congressional purpose to effect speedy 
collection. The provision authorizing review by the 
Tax Court is specifically limited so as to not operate 
‘to stay the execution of the order of the Board.’ 
Various means are provided to speed recovery: by 
withholding money owed to the contractor, by revision 
of contracts, by ordering third parties to withhold, by 
repayment, credit or suit, or by any combination of 
these methods. Such a statutory policy makes it es¬ 
sential to exact interest from the contractor who refuses 
to pay, and who retains the use of the money while de¬ 
priving the Government of its use, so as not to penalize 
prompt contractors who comply with the letter and 
spirit of the Act.” (Italics supplied.) 

The Strontium Products Co. case is cited, with unqualified 
approval, and the above language therefrom is quoted ver¬ 
batim, by the United States Court of Appeals for the Ninth 
Circuit in Sampson Motors, Inc. v. United States (C. C. A. 9, 
1948), 168 F. (2d) 878, 879, awarding interest, at six 
percent (6%) per annum, on an unpaid renegotiation lia¬ 
bility owed to the Government. 

In its Notice of Appeal herein (Joint Appendix, infra, 
p. 52), defendant appeals from the judgment of the 
court below not only with regard to “the allowance of in¬ 
terest”, but also regarding “the rate of interest allowed”. 10 


10 It must be carefully noted that the case at bar is one in which 
defendant could have, and, it is submitted, should have, paid its 
renegotiation liability to the Government long before the actual 
payments thereof were made by it and, thereby, avoided the six 
percent (6%) per annum interest charge now owed by it on its net 
principal renegotiation liability. Defendant was renegotiated by 
the Secretary of War, acting pursuant to the Renegotiation Act 
of 1942, as amended, with regard to its sales during the fiscal year 
ending December 31, 1942. The Secretary of War determined that 
defendant had realized excessive profits, within the meaning of 
such Act and for such fiscal year, in the gross principal amount of 
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A full and concise disposition of the latter point on appeal, 
and, plaintiffs submit, one that should prove conclusive 
to this Court, is found in the decision of the United States 
District Court for the Southern District of West Virginia 
regarding an essentially similar point, when it was con¬ 
fronted therewith in setting the proper interest rate on an 
unpaid renegotiation liability in United States v. Strontium 
Products Co., et al. (D. C., S. D. W. Va., 1947), 71 F. Supp. 
475. That Court pointedly stated (p. 477): 

“As to the rate of interest, defendants [that is, the 
renegotiated contractor] insist that since the Act [that 
is, the pertinent refund appropriation act] provides 
for payment of interest on refunds at a rate not in 
excess of four percent, it would be inequitable to exact 
interest from defendants at a greater rate. The fact 
that interest rates vary according to a borrower’s 
financial standing is a proper subject of judicial notice. 
Banks are quite willing to loan money to the Govern¬ 
ment at a lower rate than that which they would con¬ 
sider a proper rate for the ordinary commercial bor¬ 
rower. Four per cent has long been considered cun 


$3,200,000. Within the time provided in Section 403(e)(2), 
Renegotiation Act of 1943, as amended, defendant filed its petition 
in The Tax Court for a redetermination de novo of such excessive 
profits. See United Drill & Tool Corporation v. Secretary of War, 
Tax Court Docket No. 257-R. Just about one year after issue was 
joined therein, that is, on December 12, 1946, United Drill & Tool 
Corporation moved to dismiss, and the Court did dismiss, the 
de novo redetermination proceeding, thus leaving, in full force and 
effect, the original determination of the Secretary of War in the 
gross principal amount of $3,200,000. At that point, defendant 
should have known, and did know, that such determination was 
final and conclusive on the merits. Renegotiation Act of 1942, as 
amended; Renegotiation Act of 1943, as amended, Sections 
403(e)(1) and 403(c)(2). However, for some inexplicable reason, 
defendant saw fit to refrain from paying its net principal renego¬ 
tiation liability for the fiscal year ending December 31, 1942, in 
full, until July 29, 1947 (Stip. of Facts and Issues of Law, pars. 
1,2,5,7,12 and 13, Joint Appendix, infra, pp. 45,46, and 47). Thus, 
defendant effectively deprived the Government of the use of substan¬ 
tial portions of the amount of its net principal renegotiation debt, for 
varying periods from May 23, 1945 until full payment thereof was 
made to the Government on July 29,1947, and now has the temerity 
to suggest to the Court that it should be permitted to escape a 
charge of the accepted and legal commercial rate for the use of 
money, that is, six percent (6%) per annum. 
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ample rate of interest on a Government obligation; 
but even in these days of cheap money, the accepted 
a/nd legal commercial rate for the use of money is six 
per cent. The fact that defendants kept in their bank 
account a large amount of money, enough to have paid 
the sum which they admitted they owed, cannot excuse 
them from paying interest on that amount, along with 
the remainder. The money was in their control, and 
they could have used it for their own purposes. In my 
opinion, to fix any other rate of interest than six per 
cent would be an abuse of discretion on the part of 
the Court, and might encourage others to be slow in 
paying Government assessments or awards. There¬ 
fore, the rate of interest in this case will be fixed at 
six per cent.” (Italics supplied.) 

To the same effect, see, also, the decision and opinion of the 
United States Court of Appeals for the Ninth Circuit in 
Sampson Motors, Inc. v. United States, supra, at p. 879. 
That the collection of renegotiated excessive war profits 
is not a penalty, is constitutional under the Fifth Amend¬ 
ment of the Constitution of the United States, and is a 
recovery of the Government’s own money, received by the 
renegotiated contractor or subcontractor as an overcharge, 
have been plainly recognized by the Supreme Court. See, 
Lichter, et al. v. United States (1948), 334 U. S. 742, 787. 

(b) Judicial Precedents 

Available judicial precedents overwhelmingly support the 
position that defendant should be required to pay interest, 
at the rate of six percent (6%) per annum, on the renegotia¬ 
tion debt to the Government, which is involved herein. 
An analysis of the classic line of leading cases, wherein 
the Federal courts have awarded interest to the Govern¬ 
ment on unpaid debts owed to it, despite the absence of 
specific statutory provision therefor, reveals the following 
picture: 

(1) Railroad Co. v. United States (1879), 101 U. S. 543. 
The Government was allowed interest, at six percent (6%) 
per annum, on unpaid taxes owed to it by plaintiff Railroad. 
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(2) United States v. Erie Railway Company (1882), 106 
U. S. 327. Interest, at six percent (6%) per annum, was 
allowed to the Government in collecting unpaid taxes owed 
to it by the Erie Railway Company. 

(3) United States v. Mexican International R. Co. (C.C., 
W.D., Texas, 1907), 154 Fed. 519. The United States was 
awarded interest of six percent (6%) per annum on un¬ 
paid customs duties owed to it by the Mexican Interna¬ 
tional R. Co. It appears that, since the controversy arose 
in the State of Texas, the Court applied the pertinent 
statute of that State, which provided for six percent (6%) 
per annum interest on unpaid debts, in the absence of ex¬ 
press agreement to the contrary. 

(4) Billings v. United States (1914), 232 U. S. 261. Here, 
the Court allowed the Government to recover interest, at 
the rate of six percent (6%) per annum, on unpaid Federal 
taxes. 

(5) Royal Indemnity Co. v. United States (1941), 313 
U. S. 289. In a suit to recover an unpaid tax assessment 
levied by the Government, interest, at six percent (6%) 
per annum, was allowed by the Court to the Government. 
It may be noted that the Court measured the award of 
interest here by the law of the State of New York, where 
the obligation involved was given and to be performed. 

The trend of the foregoing cases, awarding six percent 
(6%) per annum interest on debts owed to the Govern¬ 
ment, has been followed in the majority, by far, of suits 
brought by the Government to collect unpaid renegotiation 
liabilities. Interest, at the rate of six percent (6%) per 
annum, has been awarded to the Government on unpaid 
renegotiation debts, in spite of opposition thereto by the 
respective contractors or subcontractors, as the case may 
be, in the following actions: 

(1) Sampson Motors, Inc. v. United States (C.C.A. 
9, 1948), 168 F. (2d) 878; 

(2) United States v. Eason Grinding Company, Civil 
Nos. 5032 and 5445, United States District Court for 
the Southern District of California, Central Division, 
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April 19, 1947; affirmed per curiam, United States 
Court of Appeals for the Ninth Circuit, Nos. 11,648 
and 11,649, April 25, 1949; 

(3) United States v. Hickey <& Company, Civil No. 
2290, United States District Court for the Northern 
District of Texas, Dallas Division; affirmed per curiam, 
United States Court of Appeals for the Fifth Circuit, 
168 F. (2d) 752 (1948); certiorari denied, 335 U. S. 
867 (1948); 

(4) United States v. Strontium Products Co., et al. 
(D.C., S.D. W. Va., 1946), 68 F. Supp. 886; (D.C., S.D. 
W. Va., 1947), 71 F. Supp. 475; 

(5) United States v. Western Aeronautical Supply 
Co., Civil No. 5459-0’C, United States District Court 
for the Southern District of California, Central Divi¬ 
sion, December 31, 1946; 

(6) United States v. Joseph J. Duffy Company, 
Civil No. 46-C-770, United States District Court for 
the Northern District of Illinois, Eastern Division, 
April 4, 1947; 

(7) United States v. The American Fireworks Co., 
Civil No. 7384, United States District Court for the 
District of New Jersey, Camden Division, November 
18,1947; 

(8) United States v. Associated Companies of Roof¬ 
ing and Sheet Metal Contractors, Civil No. 3839, United 
States District Court for the Western District of 
Oklahoma, September 7, 1948; 

(9) United States v. Spindale Mills, Inc., Civil No. 32, 
United States District Court for the Western District 
of North Carolina, Shelby Division, October 13, 1948; 

(10) United States v. American Electric Fusion Cor¬ 
poration, Civil No. 45-C-1583, United States District 
Court for the Northern District of Illinois, Eastern 
Division, May 17, 1949; 

(11) United States v. Ralph E. Larrabee, et al., 
Civil No. 5495, United States District Court for the 
Southern District of California, Central Division, June 
2, 1949. 11 


11 In addition, there have been a substantial number of cases 
involving the collection of renegotiation debts owed to the Govern¬ 
ment, in which the particular contractor-debtors have acquiesced 
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It is important to note that, in the cases upholding the 
constitutionality of the Renegotiation Act of 1942, as 
amended, and also of the Renegotiation Act of 1943, that 
is, Lichter, et al. v. United States, Pownall v. United States, 
and Alexander Wool Combing Company v. United States, 
which are reported together sub nomine Lichter, et al. v. 
United States (1948), 334 U. S. 742, the Supreme Court of 
the United States affirmed the judgments of the Courts 
below, which, in each case, had awarded interest, at six per¬ 
cent (6%) per annum, on the unpaid renegotiation debts 
owed to the Government. In the Lichter case, the interest 
award was made by the United States District Court for 
the Southern District of Ohio (68 F. Supp. 19) and it was 
affirmed by the United States Court of Appeals for the 
Sixth Circuit (160 F. (2d) 329). Judgment for such interest 
was given in the Pownall case by the United States District 
Court for the Southern District of California (65 F. Supp. 
147) and affirmed by the United States Court of Appeals 
for the Ninth Circuit (159 F. (2d) 73). The United States 
District Court for the District of Massachusetts made the 
award of interest, at six percent (6%) per annum, in the 
Aleocander Wool Combing Company case (66 F. Supp. 
389) and its judgment was affirmed by the United States 
Court of Appeals for the First Circuit (160 F. (2d) 103). 
Although, as plaintiffs already have indicated in this Brief, 
supra, p. 24, it does not appear that the Government’s right 
to such interest specifically was opposed in those cases, the 
United States Court of Appeals for the Ninth Circuit found, 
in Sampson Motors, Inc. v. United States, supra, at p. 897, 

in the entry of a court order for interest on such debts, at six 
percent (6%) per annum, by means of (a) confession of judgment, 
(b) stipulation for entry of judgment, or (c) consent judgment. 
In numerous instances, contractors and subcontractors, owing 
renegotiation liabilities to the Government, have paid interest, at 
six percent (6%) per annum, on such liabilities, without the need 
for the Government to sue therefor. The latter group of instances 
include those (1) in which no Tax Court redetermination proceed¬ 
ing was ever begun and (2) those involving such a Tax Court- 
proceeding and wherein payment of the pertinent renegotiation 
debt was made either pending the outcome of such proceeding or 
after the redetermination resulting therefrom. 
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that it is significant that plaintiffs in the Lichter case, the 
Pownall case, and the Alexander Wool Combing Company 
case had not contested their liability to pay interest, at six 
percent (6%) per annum, on their unpaid renegotiation 
debts to the Government. 

(c) Administrative Regulations 

Previous reference has been made in this Brief, supra, 
pp. 29-30, to pertinent administrative regulations, fixing the 
interest rate, to be collected on unpaid renegotiation liabili¬ 
ties, at six percent (6%) per annum. With regard to the 
Renegotiation Act of 1942, as amended, see Section 622, 
Joint Renegotiation Manual (Brief, supra, p. 11). The 
corresponding provision relating to the Renegotiation Act 
of 1943 is found in Section 626.2(3), Renegotiation Regu¬ 
lations (Brief, supra, p. 11). Plaintiffs submit that it 
has been convincingly demonstrated herein, supra, pp. 
27-32, that Congress has, in effect, long since ratified 
the administrative construction of the pertinent satutory 
provisions and the administrative practice of collecting 
interest on unpaid renegotiation debts, at the rate of 
six percent (6%) per annum. Moreover, it is of great 
importance that the administrative regulations govern¬ 
ing renegotiation, including the collection of interest on 
unrefunded excessive war profits, have been held by the 
Courts to be “persuasive” and “worthy of substantial 
consideration.” To the latter effect, see, United States 
v. Strontium Products Co., et al. (D.C., S.D. W.Va., 1946), 
68 F. Supp. 886, 888, which also is cited and quoted, with 
approval, in Sampson Motors, Inc . v. United States 
(C.C.A. 9, 1948), 168 F. (2d) 878, 879. 

(d) Analogous Statutes 

An examination of the local statute, applicable to the case 
at bar, indicates that six percent (6%) per annum is the 
proper rate of interest to allow the Government on de¬ 
fendant’s renegotiation liability. The unilateral order of 
the Secretary of War, determining defendant’s excessive 
profits involved in this action, was issued in the District 
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of Columbia. It is clear that jurisdiction over the person 
of the defendant Corporation was obtained by its entry of 
a general appearance in the court below, that is, the United 
States District Court for the District of Columbia. The 
District of Columbia Code provides that, in the absence of 
express agreement to the contrary, interest on unpaid debts 
shall accrue at the rate of six percent (6%) per annum. 
See, Section 28-2701, District of Columbia Code (Brief, 
supra, p. 10). 12 

Although they are not necessarily bound by such local 
statutes, the Federal courts may turn to them for guidance 
in determining the rate of interest to be awarded to the 
Government in suits to collect obligations owed to it. That 
principle was plainly recognized and affirmed by the Supreme 
Court in Royal Indemnity Co. v. United States (1941), 313 
U. S. 289, wherein it stated (p. 297): 

“ * ' Interest upon the principal sum from the 
date of default, at a fair rate, is therefore an ap¬ 
propriate measure of damage for delay in payment. 
* # While the New York statute fixing the rate 
of interest [at 6%] is not controlling, the allowance 
of interest does not conflict with any state or federal 


12 Section 28-2701, District of Columbia Code, significantly con¬ 
tains the following proviso: 

“ * * * : Provided , That interest, when authorized by law, 
on judgments against the District of Columbia, shall be at the 
rate of not exceeding 4 per centum per annum.” (Italics 
supplied.) 

Compare that proviso with the four percent (4%) per annum 
interest rate fixed by Congress in the several appropriation acts, 
supra, pp. 8-10, 31, providing funds for the refund of payments of 
renegotiation debts, made by contractors and subcontractors who 
subsequently are successful in securing a reduced determination 
of excessive profits in a Tax Court proceeding. 

The pertinent provisions of those appropriation acts and the 
above-quoted proviso of the District of Columbia Code plainly 
show that Congress intended, and specifically provided, that, 
insofar as interest thereon is concerned, claims against the Govern¬ 
ment are in a special and different category, as contrasted with 
obligations owed to the Government. It is submitted that the 
renegotiation regulations relating to interest, supra, are completely 
in accord with Congress’ expressed policy regarding the rate of 
interest to be charged by the Government on an obligation owed 
to it. 
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policy, and we think that, in the circumstances of this 
case, a suitable rate is that prevailing in the state where 
the obligation was given and to he performed. * * 

See, also, United States v. Mexican International R. Co., 
supra. 

TV 

The Decision of the United States Court of Claims in the Case 
of Arkansas Valley Railway , Inc. v. The United States (1946), 
107 C. Cls. 240, Is Not in Point Here and Should Not Be 
Determinative of the Rate of Interest to Be Collected by the 
Government on an Unpaid Renegotiation Liability 

The judgment and opinion of the court below, which re¬ 
stricted the Government’s right to interest in the case at 
bar to four percent (4%) per annum, appears to have been 
bottomed primarily on the decision and opinion of the 
United States Court of Claims in Arkansas Valley Railway, 
Inc. v. The United States (1946), 107 C. Cls. 240, 68 F. 
Supp. 727. Plaintiffs submit that the Court of Claims case 
is not in point here and has absolutely no relationship to 
the issue of the measure of interest to be allowed to the 
Government on a renegotiation debt of excessive war profits 
owed to it. 

In the Arkansas Valley Railway, Inc. case, supra, the 
Government requisitioned certain property of the Railway 
and, pursuant to such requisition, took possession. Although 
it did receive some payment therefor from the Government, 
the Railway asserted that such payment was insufficient 
and sued the Government in the United States Court of 
Claims to recover sufficiently more to make up what it 
conceived to be just compensation. The Court of Claims 
awarded the Railway an amount greater than that originally 
offered by the Government, plus interest thereon, at the 
rate of four percent (4%) per annum, from the date of 
taking “down to the date of payment of judgment, all as 
just compensation” (107 C. Cls. 240, 260). In its Opinion 
in the Arkansas Valley Railway, Inc. case, the Court said, 
in pertinent part (p. 259): 

“To make recovery sufficient to comply with the con¬ 
cept of just compensation, the plaintiff [Railway] 
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claims an interest rate of six percent per annum, as the 
legal rate of interest in the State of Kansas. But there 
is no statute or rule fixing any particular rate to be 
allowed. Since the determination of just compensation 
wader the Fifth Amendment is exclusively a judicial 
function, it is for the Court to fix upon the rate that it 
will allow. For some time this Court has, in view of 
low prevailing rates of interest, limited this rate [of 
interest allo-wed as “just compensation”] to four per¬ 
cent. A uniform rate does in fact avoid discrimination 
among litigants.” (Italics supplied.) 

It must be emphatically noted that, in upholding the Renego¬ 
tiation Act, as amended, as constitutional legislation, the 
Supreme Court specifically ruled that “the renegotiation 
of war contracts was not a taking of private property for 
public use. ’ ’ Lichter, et al. v. XJnited States, supra, at p. 787. 
The Court declared in the Lichter case that (pp. 787-788): 

“The recovery by the Government of excessive prof¬ 
its received or receivable upon war contracts is in the 
nature of the regulation of maximum prices under 
war contracts or the collection of excess profits taxes, 
rather than the requisitioning or condemnation of 
private property for public use. One of the primary 
purposes of the renegotiation plan for redetermining 
the allowable profit on contracts for the production of 
war goods by private persons was the avoidance of 
requisitioning or condemnation proceedings leading to 
governmental ownership and operation of the plants 
producing war materials. * * *. The collection of 
renegotiated excessive profits on a war subcontract 
[or contract, as the case may be] is not in the nature of a 
penalty and is not a deprivation of a subcontractor 
[or a contractor, as the case may be] of his property 
without due process of law in violation of the Fifth 
Amendment” (Italics supplied.) 

The contradistinction between the situation in the Arkansas 
Valley Railway, Inc. case and that in the collection of an out¬ 
standing renegotiation liability owed to the Government, 
is so clear that it is unnecessary to labor the Court further 
with it. 

Not only is the Arkansas Valley Railway, Inc. case not in 
point here, but the rate of interest prescribed therein would 
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not serve adequately to carry out the expressed Congres¬ 
sional purpose of effecting speedy collection of outstand¬ 
ing renegotiation liabilities owed to the Government. As 
the Supreme Court has so succinctly stated in Rodgers v. 
United States (1947), 332 U.S. 371, 373, the courts are un¬ 
der a duty, in the absence of an unequivocal prohibition of 
interest on particular statutory obligations, to grant or deny 
interest thereon “by an appraisal of the congressional 
purpose in imposing them”. With regard to the statutory 
obligations imposed upon war contractors and subcon¬ 
tractors, such as defendant, by the Renegotiation Act, as 
amended, and the determinations of excessive profits made 
pursuant thereto, the purpose of Congress has been most 
cogently set forth by the United States District Court for 
the Southern District of West Virginia in United States v. 
Strontium Products Co., et al. (1946), 68 F. Supp. 886, 
when it stated (p. 888): 

“ • # *. The tenor of the [Renegotiation] Act 
clearly reveals a Congressional purpose to effect speedy 
collection. The provision authorizing review by the 
Tax Court is specifically limited so as to not operate ‘to 
stay the execution of the order of the Board’. Various 
means are provided to speed recovery: by withholding 
money owed to the contractor, by revision of contracts, 
by ordering third parties to withhold, by repayment, 
credit or suit, or by any combination of these methods. 
Such a statutory policy makes it essential to exact 
interest from the contractor who refuses to pay, and 
who retains the vise of the money while depriving the 
Government of its use, so as not to penalize prompt con¬ 
tractors who comply with the letter and spirit of the 
Act.” (Italics supplied.) 

In Sampson Motors, Inc. v. United States (C.C.A. 9,1948), 
168 F. (2d) 878 at 879, the United States Court of Appeals 
for the Ninth Circuit unequivocally stated that it is “in 
accord with the view taken in United States v. Stron¬ 
tium Products Co.”, supra. Plaintiffs submit to the Court 
that defendant must be charged a rate of interest herein, 
which is high enough to induce other slow-paying war con¬ 
tractors and subcontractors to comply with the “Con¬ 
gressional purpose to effect speedy collection” of unre- 
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funded excessive war profits’ owed to the Government as 
a result of statutory renegotiation. To require defendant 
merely to pay the same rate of interest, for its use of the 
unrefunded public moneys involved herein, that the Gov¬ 
ernment is charged in ‘‘just compensation’’ cases, will not 
provide the deterrent necessary to prevent frustation of 
the avowed purpose of Congress in enacting the Renegotia¬ 
tion Act, as amended. As the Court stated in United States 
v. Strontium Products Co., et al. (Brief, supra, p. 35), “to 
fix any other rate of interest than six percent would be an 
abuse of discretion on the part of the Court, and might 
encourage others to be slow in paying Government assess¬ 
ments or awards”. 

CONCLUSION 

For the reasons set forth above, plaintiffs respectfully 
submit that the decision of the United States District Court 
for the District of Columbia herein should be reversed, in¬ 
sofar as it restricted the Government’s right to collect in¬ 
terest on defendant’s renegotiation debt to four percent 
(4%) per annum, and that the case should be remanded to 
the court below, with instructions to enter judgment for the 
Government for interest, to be computed at six percent (6%) 
per annum, on defendant’s renegotiation liability from and 
including the date of demand fixed by the Secretary of War 
to and including the date of payment thereof. 

H. G. Morison, 

Assistant Attorney General, 
George Morris Fay, 

United States Attorney, 
Julian R. Wilheim, 

Attorney, Department of Justice, 

L. Clark Ewing, 

Assistant United States Attorney, 
Attorneys for United States of America 
and Kenneth C. Royall, Secretary of the Army. 
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JOINT APPENDIX 

A. STIPULATION OP FACTS AND ISSUES OF LAW 

In the United States District Court for the District 

of Columbia 


Civil No. 3874-47 

UNITED STATES OF AMERICA, ET. AL., plaintiffs 


v. 

UNITED DRILL & TOOL CORPORATION, defendant 

Filed Nov. 24,1948. Harry M. Hull, Clerk. 

Stipulation of Facts and Issues of Law 

The parties hereto, by their attorneys, stipulate that the 
following facts shall be accepted as true, for purposes of 
the above action, in this Court and in any other Court to 
which this case may be carried. Both parties reserve the 
right to present additional evidence supplemental to, or in 
explanation of, the facts herein stipulated. 

1. The Secretary of War, acting through an authorized 
officer, made a determination, dated May 5, 1945, that the 
defendant had made excessive profits of $3,200,000, in its 
fiscal year ending December 31, 1942, on its contracts and 
sub-contracts subject to renegotiation. 

2. Upon said liability, the defendant has received a tax 
credit of $2,553,154.56, pursuant to section 3806 of the 
Internal Revenue Code, leaving a balance of $646,845.44. 
The United States claims that interest at six percent ran 
upon said net sum from May 23,1945, until defendant made 
the payments hereafter set forth; and that after such pay¬ 
ments, interest at six percent ran upon the unpaid balances. 
The defendant denies liability for interest; and further con¬ 
tends that, if interest does run, the rate should be less than 
six percent. 


• •••••• 

5. On July 6, 1945, the defendant paid to the War De¬ 
partment the sum of $300,000.00, for application to the 
above-described renegotiation liability. * * *. 

6. On or about July 21, 1945, the fiscal officers of the 
Procurement Division received from the defendant • • • 





46 


certain billing invoices, duly certified in accordance with 
law and regulations. Upon receipt of said certified in¬ 
voices, the defendant became entitled to payment of 
$206,268.32, • • \ 

7. On July 30, 1945, the Procurement Division of the 
United States Treasury Department sent to the General 
Accounting Office several unnumbered vouchers in favor of 
the defendant, in the aggregate sum of $189,950.12. On 
July 31, 1945, the Procurement Division of the United 
States Treasury Department sent to the General Account¬ 
ing Office an unnumbered voucher in favor of the defendant 
in the sum of $16,318.20. Said vouchers reflected billings 
of $206,268.32, • # \ 

• •••••• 

9. On August 27,1945, the defendant herein brought Civil 
Action No. 30355 in this Court, praying for interlocutory 
and final injunctions against collection of its renegotiation 
liabilities. Thereafter, under date of October 10, 1945, a 
stipulation was entered into by which it was agreed that 
interlocutory relief would not be prayed for and that no 
withholding orders would thereafter be issued against the 
present defendant (plaintiff in that action). Said agree¬ 
ment further provided that defendant would place in escrow 
government bonds of a par value of $166,000.00, bearing 
interest at seven-eighths of one per cent per annum, as 
security for payment of the above-described renegotiation 
liability, upon final adjudication thereof. The defendant 
promptly deposited said securities as agreed. 

10. The aforesaid stipulation of October 10, 1945, pro¬ 
vided, in part, as follows: 

*‘5. (a) If the order or judgment disposing of this 
case does not enjoin the collection of the asserted in¬ 
debtedness, plaintiff shall within fifteen days after such 
order or judgment has become final, pay to the Treas¬ 
urer of the United States the uncollected amount of 
such asserted indebtedness. Said amount shall include 
interest computed to the date of payment on the 
balance from time to time remaining unpaid, at the 
rate of 6% per annum or at such other rates as may be 
prescribed pursuant to subparagraph (c). (If the 
collection of the asserted indebtedness is enjoined in 
part the payment shall be reduced accordingly.) The 
plaintiff after making such payment shall be entitled 
to the return of the securities deposited with the 
Federal Reserve Bank of Chicago. 
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“(b) Any payment of interest voluntarily made by 
plaintiff pursuant to subparagraph (a) above shall not 
in any way prejudice the claim of plaintiff to a refund 
of the interest. 

“ (c) At any time prior to the entry of the order or 
judgment disposing of this case plaintiff shall be en¬ 
titled to apply to the Court for an order reducing or 
eliminating the interest payment described above in 
subparagraph (a), which order shall be made a part of 
the judgment of the Court from which an appeal may 
be taken. The parties agree that in determining whether 
and to what extent interest should be paid by plaintiff 
to defendants, the Court shall not in any way consider 
this stipulation or any action taken pursuant thereto, 
but shall determine this question in the same way it 
would be determined if this suit had not been filed and 
defendants had brought an action against plaintiff to 
collect the asserted indebtedness and interest thereon. 

• • • • • 


“11. The interest accruing on the securities during 
the period they are held by the Federal Reserve Bank 
of Chicago shall belong to the plaintiff but shall be se¬ 
curity hereunder to the same extent as the principal 
amount of the securities.” 

11. The above-described agreement of October 10, 1945, 
was superseded by an agreement dated July 31, 1947, in 
which it was agreed that the defendant herein would dismiss 
the above-described injunction suit, Civil No. 30355, and pay 
so much of the principal of the renegotiation liability as 
defendant admitted to be due. 

12. By a certified check dated July 29,1947, the defendant 
paid to the United States the amount which it acknowledged 
to be due, to wit, $140,577.12. At the same time, the defend¬ 
ant furnished to the United States collateral in the face 
amount of $27,000.00, as security for the balance claimed 
by the United States, to wit, $25,253.24. The United States 
does not claim interest after July 29, 1947. 

13. On August 2, 1945, defendant filed a petition in the 
Tax Court of the United States for a redetermination of 
the determination of excessive profits referred to in para¬ 
graph (1) hereof. This petition was dismissed December 
12,1946. 
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14. The claims of the United States disputed by the 
defendant are as follows: 


Interest at 6% 

On $444,702.49 from May 23, 

1945 to July 6,1945 $3,216.48 

On $144,702.49 from July 6, 

1945 to July 29,1947 17,911.39 

Total Interest $21,127.87 

• • • 

• • • 

• • • 

Date: November 23, 1948. 

B. ENTRY OF JUDGMENT 

(Caption omitted) 

Filed December 9, 1948. Harry M. Hull, Clerk. 

Entry of Judgment 

This cause came on for trial on the 23rd day of November 
1948, on a Stipulation of Facts filed herein by the attorneys 
for the plaintiffs and also the defendant, winch Stipulation 
of Facts is adopted by the Court for its Findings of Fact 
and made a part hereof by reference. 

The Court, having been furnished with briefs by both 
parties and having heard the arguments of their counsel, 
makes the following conclusions of law: 

1. The plaintiff, United States of America, was not en¬ 
titled to a discount under the terms of the contract, 
attached to the Stipulation of Facts and marked Ex¬ 
hibit A, because it did not pay the defendant in cash. 
The sum of $206,268.32, being the aggregate sum with¬ 
held by the United States of America prior to discount, 
is applicable in full, to the principal amount of defend¬ 
ants liability, as of the date of the unilateral determina¬ 
tion. The sum of $300,000.00 representing the cash 
payment made by defendant to the United States of 
America on July 6, 1945, is applicable, in full to the 
principal amount of defendant’s liability, as of said 
date. 

2. The plaintiffs are entitled to collect interest from the 
defendant for the delay in payment of the amount 
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demanded under the Secretary of War’s unilateral 
determination, dated May 5, 1945, and more fully de¬ 
scribed in the Stipulation of Facts filed herein. 

3. The rate of interest which the United States is en¬ 
titled to collect in this instance, is not governed by 
statute. The purpose of assessing such interest against 
the defendant is to compensate the plaintiff, United 
States of America, for the actual money damage which 
it sustained by reason of defendant’s delay in paying 
the amount demanded. The four percent rate of in¬ 
terest, adopted by the United States Court of Claims 
in Arkansas Valley Ry. v. United States (1946) 107 C. 
Cls. 240, 68 F. Supp. 727, will fairly compensate the 
United States of America for defendant’s delay in 
making such payment and is adopted by this Court as 
the rate of interest which the United States of America 
may collect in this action. 

4. Plaintiffs are entitled to interest at the rate of four 
percent per annum on $440,577.12 from May 23,1945 to 
July 6, 1945 and on $140,577.12 from July 6, 1945 to 
July 29, 1947. The foregoing principal amounts of 
$440,577.12 and also of $140,577.12 are principal 
amounts remaining after giving the defendant the 
credits set forth in paragraph 1 hereof. 

The amount of the aforesaid interest totals $13,724.93. 

WHEREFORE, judgment is entered in favor of the plain¬ 
tiffs in the amount of $13,724.93. 

(signed) Alexander Holtzoff, 

Judge. 


C. OPINION OF THE UNITED STATES DISTRICT COURT 


{.Caption omitted] 


FILED 

DEC. 17, 1948 
HARRY M. HULL, Clerk 


Opinion 

Action by the United States to recover interest on an 
amount due by virtue of a determination under the Renego¬ 
tiation Acts. Judgment for the plaintiff. 





50 


Robert Mandel of the Department of Justice, Washington, 
D. C., for the plaintiffs. 

William M. Aiken, of Washington, D. C., for the defend¬ 
ant. 


This case presents the question whether interest is pay¬ 
able on an amount due to the United States from a govern¬ 
ment contractor under the Renegotiation Acts. It is a 
case relating to a contract made during World War II. 

Admittedly, neither the statute nor the determination 
makes any provision for interest. It has been held, how¬ 
ever, that obligations for the payment of money to the 
United States impliedly bear interest on equitable princi¬ 
ples, Royal Indemnity Co. v. United States, 313 U. S. 289. 

The precise question involved in this case was determined 
in favor of the Government by the United States Court of 
Appeals for the Ninth Circuit in Sampson Motors, Inc. v. 
United States, 168 F. (2d) 878; in United States v. Stron¬ 
tium Products Co., 68 F. Supp. 886, by Judge Moore in the 
Southern District of West Virginia; and in United States 
v. Clark, 72 F. Supp. 393, by Judge McColloeh in the District 
of Oregon. 

While, of course, these opinions are not binding on this 
Court, they are exceedingly persuasive, particularly as 
no Court has held the other way. 

The defendant relies on the decision of the Supreme 
Court in Rodgers v. United States, 332 U. S. 371, which held 
that no interest was payable on penalties incurred under 
the Agricultural Adjustment Act of 1938. This conclusion 
was reached, however, on the basis that the statute pro¬ 
vided for penalties. The dissenting opinion emphasizes 
this point by contending that the payments were not penal¬ 
ties. In the case at bar, admittedly amounts due under 
renegotiation agreements or determinations are not penal¬ 
ties and, therefore, it is the view of this Court that there 
is nothing in the Rodgers case which would detract from 
the authority of the cases to which reference has been 
made. This Court, therefore, holds that interest is payable 
on the amount due from a contractor to the United States 
under a renegotiation agreement or determination. 

The next question is what rate of interest should be 
applied. Judge Moore, in United States v. Strontium 
Products Co., 71 F. Supp. 475, 477, applied the rate of six 
per cent. On the other band, Judge McColloeh, in United 
States v. Clark, supra, allowed interest at the rate of two 
and one-half per cent. The Court of Claims, in Arkansas 
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Valley Railway v. United States, 107 C. Cls. 240, 259, held 
that a proper rate of interest in an action against the 
United States to recover just compensation is four per 
cent. The Court had been following the practice of award¬ 
ing interest at six per cent, but the Government earnestly- 
argued that a lesser rate of interest should be allowed and 
the Government prevailed. 

It seems to the Court that the disposition of the matter 
by the Court of Claims is eminently proper. The purpose 
of interest is to award damages for delay in the payment 
of money unless interest is expressly provided by a con¬ 
tract or statute. The Court of Claims was correct in reach¬ 
ing the conclusion that an approach to the market rate 
of interest was the proper measure of damages rather than 
using the analogy of statutory interest. Consequently, 
this Court will award interest at four per cent. 

Judgment will he rendered for the United States for 
interest at four per cent. 

Counsel will submit proposed findings of fact and con¬ 
clusions of law, and form of judgment. 

(signed) Alexander Holtzoff, 

United States District Judge. 

November 23, 1948. 

D. PLAINTIFFS’ NOTICE OF APPEAL TO COURT OF APPEALS 

[Caption omitted] 

Filed Feb. 1, 1949. Harry M. Hull, Clerk. 

Notice of Appeal to Court of Appeals 

Notice is hereby given that the United States of America 
and Kenneth C. Royall, Secretary of the Army, plaintiffs 
above named, hereby appeal to the United States Court of 
Appeals for the District of Columbia from the final judg¬ 
ment entered in this action on the 9th day of December, 
1948. 

(signed) George Morris Fay, 

United States Attorney , 

4th St. and Indiana Ave., N.W., 

Washington 1, D. C., 
Attorney for Plaintiffs. 
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E. DEFENDANT'S NOTICE OF APPEAL TO COURT OF APPEALS 

[Caption omitted] 

FILED 
FEB. 1, 1949 
HARRY M. HULL, Clerk 

Notice of Appeal to Circuit Court of Appeals from a 

Part of the Judgment 

Notice is hereby given that United Drill and Tool Corp., 
defendant above named, hereby appeals to the United 
States Court of Appeals for the District of Columbia Circuit 
from that part of the final judgment entered in this action 
on December 9,1948, which provides that the plaintiffs are 
entitled to collect interest at the rate of 4% from the de¬ 
fendant for the delay in payment of the amount demanded 
under the Secretary of War’s unilateral determination, 
dated May 5, 1945, and from that part of said final judg¬ 
ment which awarded plaintiffs the amount of $13,724.93. 
The appeal is taken both as to the allowance of interest and 
the rate of interest allowed. 

Filed: February 1, 1949. 

(signed) William M. Aiken, 

(signed) Herbert R. Silvers, 

701 Union Trust Building , 

Washington 5, D. C., 
Attorneys for Defendant. 

Covington, Burling, Rublee, 

Acheson & Shore, 

Of Counsel. 
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BRIEF FOR UNITED DRILL AND TOOL CORPORATION 


JURISDICTIONAL STATEMENT * 

These cases are cross-appeals from a final judgment 
against the defendant below (United Drill and Tool 

• As in the opposition’s brief, the parties are referred to herein 
by their designations in the trial court. That is, the United States 
of America and Gordon C. Gray, Secretary of the Army, who has 
been substituted as a party for Kenneth C. Royall in both appeals, 
are referred to as plaintiffs and United Drill and Tool Corporation 
is referred to as defendant. 
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Corporation) for $13,724.93 in a suit by the United 
States and the Secretary of the Army to collect interest 
for delay in payment of amounts demanded by the 
United States under a so-called “unilateral determina¬ 
tion’ ? of excessive profits made by the Secretary of 
War under the Renegotiation Act of 1942 (Sec. 403 of 
the Sixth Supplemental National Defense Appropria¬ 
tion Act 1942, 56 Stat. 226). The District Court had 
jurisdiction under Title 28 U.S. Code, Sec. 1345. 

Judgment was entered by the Court below on Decem¬ 
ber 9,1948. (Jt. App. 48) United Drill and Tool Cor¬ 
poration filed its notice of appeal February 1, 1949. 
(Jt. App. 52) This Court has jurisdiction under Title 
28 U.S. Code, Sec. 1291. 

STATEMENT OF THE CASE 

On May 5,1945, the Secretary of War, acting under 
the Renegotiation Act of 1942, as amended, determined 
that defendant had realized excessive profits for its 
fiscal year ending December 31,1942, in the amount of 
$3,200,000. (Jt. App. 45) The Secretary’s action was 
in the form of a so-called “unilateral determination” 
which means that defendant did not agree to it. Under 
Section 3806 of the Internal Revenue Code defendant 
was entitled to a tax credit in the sum of $2,533,154.56, 
leaving a balance to be paid of $666,845.44. (Jt. App. 
45) 

On July 6, 1945, defendant paid the War Depart¬ 
ment $300,000 in cash. (Jt. App. 45) Plaintiffs col¬ 
lected $206,268.32 by set-off, leaving a balance of 
$140,577.12. (Jt. App. 46) On August 27, 1945, the 
defendant brought an action in the United States Dis¬ 
trict Court for the District of Columbia praying for 
an injunction against further collection of its renego¬ 
tiation liabilities. (Jt. App. 46) On October 10,1945, 
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the parties stipulated in the injunction suit that inter¬ 
locutory relief would not be sought and that the Secre¬ 
tary of War would not issue any withholding orders to 
enforce collection of the balance claimed to be due. In 
accordance with that stipulation defendant placed in 
escrow Government bonds of a par value of $166,000 
bearing interest at the rate of % of 1% to secure pay¬ 
ment of the balance pending disposition of the suit. 
(Jt. App. 46) 

On July 31, 1947, the defendant, by stipulation, 
agreed to dismiss the injunction suit and pay 
$140,577.12 which, it claimed, would discharge its lia¬ 
bility in full, and to post United States Government 
bonds of a par value of $27,000 to secure payment of 
the claim of the United States that it still owed 
$25,253.24. (Jt. App. 47) As part of the stipulation 
the Secretary of War agreed to, and did return the 
$166,000 worth of Government bonds which had been 
posted by the defendant in connection with the injunc¬ 
tion suit. 

Subsequently, the United States brought this suit 
claiming $21,127.87 interest at the rate of 6% per an¬ 
num on the balances remaining from time to time un¬ 
paid on defendant’s renegotiation liability. (Jt. App. 
48) There was another issue in the suit on which de¬ 
fendant prevailed in the Court below and which is not 
involved in this appeal. (Jt. App. 48) 

The Court below held that the plaintiffs were en¬ 
titled to collect interest at the rate of 4% per annum 
and entered judgment in favor of plaintiffs in the 
amount of $13,724.93. (Jt. .App. 49) The plaintiffs 
appealed, alleging that the Court erred in not awarding 
interest at the rate of 6% per annum. The defendant 
appealed, claiming that the Court erred in awarding 
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any interest at all and claiming, in addition, that if 
the plaintiffs were entitled to interest, the rate should 
be not more than the actual damages sustained by 
plaintiffs as a result of defendant’s delay in payment. 

STATEMENT OF POINTS 

The United States District Court erred: 

(1) In holding that the determination by the Secre¬ 
tary of War that defendant had earned excessive 
profits for its fiscal year ended December 31,1942, cre¬ 
ated an obligation which bore interest; 

(2) In awarding interest in excess of the actual dam¬ 
age sustained by plaintiffs by reason of delay in pay¬ 
ment of the amount due under the Secretary of War’s 
determination. 


SUMMARY OF ARGUMENT 

There are but two questions in these cross-appeals. 
They are: 

1. Does a unilateral determination by the Secretary 
of War under the Renegotiation Act of 1942 bear in¬ 
terest if not paid on demand? 

2. If it does, what rate of interest does it bear? 

I. 

Defendant contends that the balance due on a uni¬ 
lateral determination does not bear interest. No stat¬ 
ute provides for the collection of interest on such an 
obligation. None prohibits it. In the absence of a 
statute one way or the other, whether the United States 
may collect interest on an obligation owed to it depends 
upon the character of the obligation. In the language 
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of the United States Supreme Court in Rodgers v. 
United States, 332 U.S. 371 (1947), 

“this Court has fashioned rules which granted or 
denied interest on particular statutory obligations 
by an appraisal of the congressional purpose in 
imposing them and in the light of principles 
deemed relevant by the Court.” 

Plaintiffs use the foregoing quotation in their brief 
and recognize the principle stated. However, their 
first main point is that, 

“In the absence of a statutory provision to the 
contrary the government is entitled to interest on 
an obligation owed to it.” (PI. Br. 18). 

Plaintiffs apparently seek to sustain the position 
that any monetary obligation owed to the United States 
bears interest. This proposition was rejected by the 
Supreme Court of the United States in Rodgers v. 
United States, supra, the latest case on the subject. 

The Renegotiation Acts were not designed as reve¬ 
nue producing measures but, on the contrary, were de¬ 
signed to provide an incentive for war production and 
for the control of costs in war production and to pro¬ 
vide a control of prices, profits, and inflation. The suc¬ 
cess of renegotiation was not dependent upon the col¬ 
lection of any estimated sum of money and indeed, 
even in individual cases, precise amounts were not 
given consideration. Determinations were, to a con¬ 
siderable extent, based on considerations of reward or 
penalty. There was no fixed due date for the collection 
of any money determined to be owing to the United 
States. 

The foregoing factors have been those taken into 
consideration by the courts in determining whether or 
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not an obligation owing tbe United States should bear 
interest. Plaintiffs do not discuss these factors in the 
brief they have filed, but rely wholly on judicial prece¬ 
dent. There have been four cases in which courts have 
filed opinions, aside from the one in this case, holding 
that renegotiation liabilities bear interest. The prin¬ 
cipal case is United States v. Strontium Products Co., 
et al., D.C.S.D. W. Ya. (1946), 68 F. Supp. 886. It is 
the main case relied on by plaintiffs and the other three 
court opinions are based upon it. This case was de¬ 
cided prior to Rodgers v. United States, supra, the 
latest Supreme Court case on the subject of interest, 
announces a rule contrary to the principle stated in the 
Rodgers case, draws an erroneous conclusion as to the 
nature of the obligation dealt with, and fails to take 
into consideration numerous administrative regula¬ 
tions. 

Finally, on this point, defendant believes that by 
their own regulations relating to the non-collection of 
interest on renegotiation liabilities such as the one in¬ 
volved here, plaintiffs have themselves recognized the 
obligation as non-interest bearing. 

II. 

The Court will, of course, reach the question of the 
rate of interest only if it holds adversely to defendant 
on the issue of its collectibility. 

If the Court determines that interest is collectible, 
there being no governing statute, the principle to be 
used in determining what rate of interest should be 
charged is what actual damages has the United States 
suffered by reason of defendant’s delay in payment. 
In this case the evidence shows that if there was any 
actual damage it was % of 1% a year. 
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Where interest is awarded in the absence of a stat¬ 
ute, it is awarded as compensation for delay in pay¬ 
ment. As the Court below held, the principle involved 
is the precise principle used in determining the proper 
amount of compensation for delay in the payment of 
awards in just compensation cases. Plaintiffs devote 
a section of their brief (pp. 41-44) to the proposition 
that the just compensation cases are not analogous be¬ 
cause the Supreme Court of the United States has held 
that renegotiation is not a “taking” of property within 
the meaning of the Fifth Amendment to the Constitu¬ 
tion. This argument misses the point altogether. De¬ 
fendant does not contend that renegotiation is compar¬ 
able to a requisition. The point is that in determi n ing 
what rate of interest the United States must pay as 
compensation for delay in the payment of a just com¬ 
pensation award, the courts are faced with precisely 
the same problem as they are in determining what rate 
of interest should be paid by a citizen as compensation 
for delay in the payment of an obligation to the United 
States. 

ARGUMENT 

I. 

A Unilateral Determination by the Secretary of 
War Under the Renegotiation Act of 1942 Does 
Not Bear Interest. 

Neither the Renegotiation Act of 1942 nor the Re¬ 
negotiation Act of 1943, both of which spell out in de¬ 
tail how determinations of excessive profits may be col¬ 
lected, mentions the collection of interest on amounts 
of such determinations not paid on demand (PI. Br., 
pp. 4-6, inc.). Neither prohibits the collection of in¬ 
terest. 
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In the absence of a statutory provision requiring or 
prohibiting the collection of interest whether it may be 
collected on a money obligation owing the United 
States depends on the character of the obligation. The 
absence of the statute does not necessarily mean that 
Congress did not intend the collection of interest. On 
the other hand, the fact that there is a monetary obli¬ 
gation owed the United States in a fixed amount with a 
definite due date does not mean that interest may be 
collected. 

All this is made clear by the latest Supreme Court 
case on the subject, Rodgers v. United States, 332 U.S. 
371 (1947) where the Court said: 

“* * * But the failure to mention interest in stat¬ 
utes which create obligations has not been inter¬ 
preted by this Court as manifesting an unequivo¬ 
cal congressional purpose that the obligation shall 
not bear interest. Billings v. United States, 232 
U.S. 261, 284-288. For in the absence of an un¬ 
equivocal prohibition of interest on such obliga¬ 
tions, this Court has fashioned rules which granted 
or denied interest on particular statutory obliga¬ 
tions by an appraisal of the congressional purpose 
in imposing them and in the light of general prin¬ 
ciples deemed relevant by the Court. See, e.g., 
Royal Indemnity Co. v. United States, supra; 
Board of Comm’rs. v. United States, 308 U.S. 
343.” 

The rule announced has long been followed. See, 
for instance, Billings v. United States, 232 U.S. 261, 
286, where the Court said that whether interest is col¬ 
lectible on an amount owed the United States depends 
on whether “in accordance with the principles of equity 
and justice in the enforcement of an obligation, inter¬ 
est should be allowed.” 
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The Rodgers case, supra, emphasized the purpose of 
the statute providing for the liability on which interest 
is sought and held interest not collectible because the 
liability there was not “to raise revenue for the govern¬ 
ment ’s financial advantage . 9 9 In addition, we think the 
Court should consider whether the amount of the lia¬ 
bility is definite or is just an approximation, and 
whether it has a definite due date. 

Let us look first at the purposes of renegotiation. 
These have been clearly stated by the Departments 
charged with the administration of the Renegotiation 
Acts. The Joint Statement by the War, Navy and 
Treasury Departments and the Maritime Commission 
of Purposes, Principles, Policies and Interpretations 
under the Renegotiation Act of 1942, dated March 31, 
1943, after pointing out that the Act was adopted as an 
alternative to fixed profit legislation which was opposed 
by the War and Navy Departments, says: 

“3. Section 403 is not a tax act designed to raise 
revenue, but is a price adjustment act designed to 
lower costs.—Section 403 has been occasionally but 
inaccurately interpreted as a tax act. The prob¬ 
lem of excessive war costs and profits is primarily 
a problem of pricing and not of taxation. Heavy 
taxation does not meet the problem but tends to ag¬ 
gravate it by creating an incentive for increasing 
costs. 

“Three important respects in which taxation is 
ineffective in meeting the problems solved by re¬ 
negotiation are: 

“First —War material contracts, which have 
been generally profitable, sometimes are exces¬ 
sively so because many war industries have had to 
be created under forced draft. In many cases 
profits have been unpredictable because the pro¬ 
duction of repetitive items has increased by geo- 
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metric proportions. Therefore, the accumulation 
of excessive profits by some war contractors has 
been and always will be unavoidable. These ex¬ 
cessive profits are extremely irregular. They ac¬ 
crue to some contractors, not to others. Taxation, 
which must apply equally to all war and civilian 
businesses, cannot keep pace with this erratic de¬ 
velopment of excessive war profits. 

“Second —War industries lack the normal com¬ 
petitive incentive for low-cost, efficient operation. 
The Government, in many instances must buy 
from every available source of supply, regardless 
of cost. Neither taxation nor any proposed profit 
limitation formula restores this incentive. In fact, 
taxation and most limitation formulas put a pre¬ 
mium on high costs. 

“Third —The munitions industry is extremely 
varied. A large part of it operates with Govern¬ 
ment capital or Government guarantees, substan¬ 
tially reducing private risks. Some contractors 
can continue their peacetime processes with little 
change. Others must attempt unfamiliar and un¬ 
explored operations. Some operations permit a 
very rapid turn-over of the contractor’s invest¬ 
ment, others a very slow turn-over. No formula 
for limiting profits can deal equitably with all 
these circumstances. 

“Renegotiation of contracts can do what taxa¬ 
tion and flat formulas cannot. It can fit the profit 
to the facts. It can reduce excessive profits, leav¬ 
ing reasonable profits untouched. It can reward 
low-cost efficiency. It can distinguish between de¬ 
grees of risk and venture. It is the only device 
flexible enough to fit the variety of war industries. 

“As section 403 is designed to meet this pricing 
problem, the exactitude and uniformity of applica¬ 
tion found under a tax act can not be expected. An 
equal degree of uniformity might be expected in 
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the renegotiation of groups of contracts after ‘the 
facts are in’ as would have been reached at the 
time of initial negotiations had all the facts then 
been known. The degree of uniformity under the 
original negotiations would be varied, however, by 
the extent to which various factors might be given 
different weighting by different persons or groups. 
Consequently, the results of renegotiation will not 
and can not reach the mathematical uniformity re¬ 
sulting from a tax statute that is concerned only 
with the determination of the amount of net in¬ 
come based upon a stated formula.” 

The fact that the Renegotiation Acts had the prim¬ 
ary purposes of providing an incentive for low costs 
and the control of profits, prices and inflation, is em¬ 
phasized by the report of the Special Committee Inves¬ 
tigating the National Defense Program (Truman Com¬ 
mittee) on renegotiation (78th Congress, 1st Session, 
Report No. 10, Part 5, pursuant to Senate Resolution 
71, 77th Congress). After a full investigation this 
committee said: 

“The statute can hardly be justified, however, as 
a revenue measure, since nearly 80 percent of such 
refunds would probably be recovered by the Gov¬ 
ernment under the present income and excess- 
profits tax laws, in the absence of renegotiation, 
* * *. A small increase in the excess-profits-tax 
rate might reasonably be expected to bring more 
revenue into the Treasury without the administra¬ 
tive burden of renegotiation. 

“2. Nevertheless, the renegotiation procedure, 
if properly administered can serve a vitally im¬ 
portant function in the war effort—a function 
which cannot be performed by any increase in 
taxes or any general or inflexible formula for 
profit limitation which has yet been suggested— 
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the double-barreled function of, first, keeping 
over-all war costs at a minimum consistent with the 
continuance of the American system of free enter¬ 
prise, and, second, providing effective incentives 
to war contractors to keep their production at 
maximum and their costs at minimum levels.” 

A further statement about the purposes of the Rene¬ 
gotiation Acts is found in the introduction of the Joint 
Renegotiation Manual promulgated by the Joint Price 
Adjustment Board on January 27, 1944. In stating 
objections to rigid profit limitations during war time, 
the Manual says: 

“In the war program, control of costs is more 
important than the control of profits. Increasing 
shortages in material and manpower obviously re¬ 
quire that our resources be used in the most effici¬ 
ent manner in order to obtain maximum produc¬ 
tion of war materials. This means that all pro¬ 
ducers must operate at their highest efficiency with 
the minimum waste of materials and labor. In 
peacetime, competition performs this function, but 
in war, when all facilities must be used and com¬ 
petition is largely inoperative, other measures are 
required. Profits must not depend upon costs or 
sales prices which will encourage increased costs. 
That is the weakness of the cost-plus-a-percentage- 
of-cost contract and the same defect is inherent in 
any flat percentage limitation on profits. Likewise, 
a very high excess profits tax tends to destroy the 
incentive to reduce costs. 

“In the second place, the method adopted for 
profit control must contribute to the control of in¬ 
flation. With more than half of the national in¬ 
come and production devoted to war purposes, in¬ 
flation cannot be prevented without control of the 
prices of war materials. For many types of mili¬ 
tary commodities, however, ordinary methods of 
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price regulation would be extremely complex and 
difficult to administer. Yet an excess profits tax 
or a flat profit limitation operates too late to serve 
in checking inflation, for they reach only what is 
left after all payments, costs and expenses of a pro¬ 
ducer are met. They therefore encourage a ten¬ 
dency towards increased costs and expenses. Ac¬ 
cordingly, a flat profit limitation and excess profits 
taxes do not aid in controlling inflation.’’ 

Aside from the clear official statements just quoted, 
the nature of renegotiation itself makes it evident that 
no one could predict in advance at any time how 
many dollars would be recovered through renegotia¬ 
tion or how much prices would be reduced and that, 
consequently, renegotiation was not relied upon to pro¬ 
vide money with which to defray Government expendi¬ 
tures. 

The fact that the main purpose of a statute was not 
the production of revenue was considered of major im¬ 
portance in Rodgers v. United States, supra. There 
the Court was dealing with the sole question of whether 
the United States was entitled to recover interest on 
penalties under the Agricultural Adjustment Act which 
had not been paid when due. There a definite sum was 
clearly owed the United States, there was a definite due 
date, and the money had not been paid on time. But 
the Court held that the United States was not entitled 
to interest on the penalties because the main purpose 
of the Agricultural Adjustment Act, as in the case of a 
renegotiation obligation, was not the raising revenue 
for the Government’s financial advantage. The Court 
said: 


“The purpose of Congress in requiring payment 
of penalties into the Federal treasury for market¬ 
ing above the allotted amount was not to raise 



14 


revenue for the Government’s financial advantage 
but to deter farmers from planting and marketing 
more than their quotas. In fact, the whole philos¬ 
ophy of the Agricultural Adjustment Act is based 
on the theory that the public will be benefited, not 
damaged if farmers produce and market within 
these quotas, thereby avoiding the payment of 
penalties.” 

In this case the trial court held that a renegotiation 
obligation was not a penalty and that, consequently, 
Rodgers v. United States, supra, was not analogous. 
While it is clear that a renegotiation obligation is not 
a penalty in a strictest sense of the word, it is sub¬ 
mitted that it is substantially like the obligation dealt 
with in the Rodgers case. Both are obligations which 
do not have as their main purpose their own collection 
but the accomplishment of other objectives. 

In addition, in fact whether or not a contractor has 
earned excessive profits within the meaning of the Re¬ 
negotiation Acts and the amount of such excessive 
profits is determined on a reward and penalty basis. 
This is evident from the Joint Statement of the War, 
Navy, and Treasury Departments and the Maritime 
Commission of March 31, 1943, already quoted, which 
says that renegotiation can “reward low-cost effici¬ 
ency.” The reward consisted, of course, of not finding 
that a contractor earned excessive profits or finding 
that he did not earn them in a larger amount. 

What the renegotiators did was form a broad judg¬ 
ment about how a contractor had conducted his busi¬ 
ness, taking into consideration a large number of fac¬ 
tors upon which a dollar value cannot be placed. The 
contractor was rewarded or penalized depending upon 
the general conclusion of the administrative officials 
about how he had conducted his business. Again this 
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is clear from official statements on the principles fol¬ 
lowed in determining excessive profits. The Joint 
Statement by the War, Navy and Treasury Depart¬ 
ments and the Maritime Commission already referred 
to, lists six general principles to be followed, the first 
two of which were: 

“ (a) That the stimulation of quantity production 
is of primary importance. 

“ (b) That reasonable profits in every case should 
be determined with reference to the particular 
performance factors present without limitation or 
restriction by any fixed formula with respect to 
rate of profit, or otherwise.” (Italics added) 

Sections 403.3 and 403.4 of the Joint Renegotiation 
Manual, supra, which superseded the Joint Statement, 
supra, on January 27, 1944, are set out in the Appen¬ 
dix. These contain another official statement of the 
objectives of the Renegotiation Act of 1942 and the fac¬ 
tors to be considered in determining excessive profits. 
The list of factors included is the same as that included 
in Section 403(a) of the Renegotiation Act of 1943, en¬ 
acted February 25, 1944, and none of them lend them¬ 
selves to a dollar valuation. (56 Stat. 983) 

The fact that a determination of excessive profits is 
only a broad approximation is emphasized by Section 
10,409 of the Army Renegotiation Manual promulgated 
January 27,1944, setting out policies to be followed by 
all agencies of the War Department in the statutory re¬ 
negotiation of contract prices and profits for the fiscal 
years ending on or prior to June 30,1943. This section 
says that where renegotiable profits of more than 
$500,000 are involved, refunds should be computed in 
units of $10,000, that in the absence of unusual circum- 
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stances no refund of excessive profits should be re¬ 
quired in an amount less than $10,000, and that 

“It is believed that use of such units in computing 
refunds will result in as close an approximation 
to the excessive profits to be eliminated as is con¬ 
templated by the Renegotiation Act.” 

It is quite true that upon subtraction of the tax credit 
provided by Section 3806 of the Internal Revenue Code 
from a determination of excessive profits, a definite 
dollar amount due the Government resulted. But the 
subtraction of a dollar amount of tax credit from an 
approximation cannot leave anything but an approxi¬ 
mation. Since the United States was not relying on 
this approximation for any purpose other than one 
which would be served by its assessment and eventual 
collection, it is quite clear that the United States did 
not suffer damage from any delay in the payment of 
the balance due which would entitle it to interest. We 
should perhaps repeat here that the Rodgers case, 
supra , clearly shows that the fact that a definite sum of 
money is owed the United States and has not been paid 
when due, does not in itself show that the United 
States has been damaged by the delay in payment so 
as to be entitled to compensation for it. 

In addition, there was in reality no definite due date 
for the payment of these obligations. The Renegotia¬ 
tion Acts of 1942 and 1943 both provided a number of 
methods for collecting determinations of excessive 
profits. These methods were: 

“(i) by reductions in the contract price of the 
contract or subcontract, or by other revision in its 
terms; or (ii) by withholding, from amounts 
otherwise due to the contractor or subcontractor, 
any amount of such excessive profits; or (iii) by 
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directing a contractor to withhold for the account 
of the United States, from amounts otherwise due 
to the subcontractor, any amount of such excessive 
profits under the subcontract; or (iv) by recovery 
from the contractor or subcontractor, through re¬ 
payment, credit or suit, of any amount of such ex¬ 
cessive profits actually paid to him; or (v) by any 
combination of these methods, as the Secretary 
deems desirable. The Secretary may bring actions 
on behalf of the United States in the appropriate 
courts of the United States to recover from such 
contractor or subcontractor, any amount of such 
excessive profits actually paid to him and not with¬ 
held or eliminated by some other method under 
this subsection.” (PI. Br. 4, 5.) 

Repayment of excessive profits by reductions in con¬ 
tract prices, by withholding, or by credit is authorized 
in the foregoing provision and obviously contemplated 
the “elimination” of excessive profits over a period of 
time. We think it can be fairly said that the statute 
does not contemplate that the full amount of excessive 
profits determined in any particular case is “due” im¬ 
mediately after the determination has been made. 

Those who are in charge of administering the Rene¬ 
gotiation Acts agree with us on this point. Under both 
the 1942 and 1943 Acts the practice was to permit re¬ 
payment of excessive profits in interest-free install¬ 
ments. We have set out in the Appendix Section 432 
of the Joint Renegotiation Manual, supra, which gov¬ 
erned renegotiation for the fiscal years ending prior to 
June 30, 1943, of which this case is an instance and 
which states the policy of permitting repayment in 
interest-free installments. 

If, as the plaintiff now claims, an obligation to repay 
excessive profits bears interest as a matter of law, the 
Secretary of the Army apparently does not have au- 
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thority to make an agreement permitting the repay¬ 
ment of excessive profits over a period of time without 
interest. The latest opinion of the Attorney General 
on the subject is that interest which is clearly collec¬ 
tible cannot be waived (38 Op. A. G. 94, October 24, 
1933). Therefore, it is evident that those who admin¬ 
istered the Renegotiation Acts did not think that a re¬ 
negotiation liability was the kind of an obligation which 
bore interest as a matter o* law and required them to 
collect it, but proceeded on the assumption that they 
could charge interest or not as they pleased. 

As a matter of fact, even this conception was slow 
in developing and for well over two years after the en¬ 
actment of the Renegotiation Act of 1942 on April 28, 
1942 there appears to have been no policy of attempting 
to collect interest on renegotiation liabilities. 

The first published reference of any kind we have 
been able to find providing for the collection of interest 
on renegotiation liabilities is in the form of Renegotia¬ 
tion Agreement and the form of notice to the contrac¬ 
tor that a unilateral determination had become final 
contained in Revision No. 8 of the Renegotiation Regu¬ 
lations adopted by the War Contracts Price Adjust¬ 
ment Board under the Renegotiation Act of 1943. This 
Revision was dated July 15,1944, mailed July 24,1944, 
and published in the Federal Register of July 28, 1944 
(9 Fed. Reg. 9107-9118). The references to interest 
were not at that time put in the Regulations themselves, 
but were contained only in the forms to be used by the 
Board in cases arising under the 1943 Act. 

Shortly after the War Contracts Price Adjustment 
Board decided to attempt to collect interest, in some 
instances, under the 1943 Act, it made a sharp distinc¬ 
tion in its collection policy between so-called “uni- 
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lateral” and “bilateral” determinations. It announced 
that the privilege of making interest-free installment 
payments of excessive profits would be available under 
bi-lateral determinations only and that no such privi¬ 
lege would be granted under unilaterals. The amount 
of excessive profits was arrived at in exactly the same 
manner under both unilateral and bi-lateral determina¬ 
tions. The same procedures were used, the same fac¬ 
tors were considered, and the same policies were fol¬ 
lowed. A unilateral determination differed from a bi¬ 
lateral determination only in that at the end of the ad¬ 
ministrative procedure the contractor refused to agree 
to the amount of excessive profits which had been deter¬ 
mined and preserved his right to have his case tried 
de novo before the Tax Court of the United States. 

The statutes made it clear that an appeal to the Tax 
Court did not prohibit immediate collection of a uni¬ 
lateral determination. They did not differentiate in 
the slightest degree the collection of a unilateral or the 
collection of a bi-lateral determination. Thus, the War 
Contracts Price Adjustment Board’s announcement 
that it would refuse to make any arrangement with a 
contractor for the collection of a determination of ex¬ 
cessive profits unless he agreed to the amount of the 
determination and waived his right to a trial before the 
Tax Court was not based on any statutory provision or 
on any statutory purpose. 

The Joint Price Adjustment Board which was in 
charge of administering the 1942 Act, did not add its 
statement of the same policy to the Joint Renegotiation 
Manual, supra, until March 16, 1945, but it is believed 
that it had in fact been following that policy for some 
time. 

Since both the Joint Price Adjustment Board and 
the War Contracts Price Adjustment Board felt per- 
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fectly free to permit those who signed bi-lateral de¬ 
terminations to repay renegotiation liabilities in inter¬ 
est-free installments over a period of time, and since 
their collection powers and duties were exactly the 
same, both as to unilateral determinations and bi-lat¬ 
eral determinations, it seems to us that it is quite clear 
that the administrative officials in charge of renegotia¬ 
tion did not insist on interest on unilateral determina¬ 
tions from the date of the determination because they 
felt that the obligation bore interest as a matter of law 
and that they were obliged to collect it. 

Clearly the main purpose of renegotiation was not 
the collection of revenue, but the control of costs, prices, 
profits and inflation. Certainly the success of renego¬ 
tiation did not depend upon the collection of any par¬ 
ticular amount at any particular time. Without ques¬ 
tion, determinations of excessive profits were not 
mathematical determinations but were the result of 
broad over-all judgments based upon factors not cap¬ 
able of dollar evaluation which rewarded or penalized 
a contractor depending on the over-all conclusion of 
the renegotiating officials about what sort of a job the 
contractor was doing. The dollar determination of ex¬ 
cessive profits was nothing more than a broad approxi¬ 
mation which had no definite due date and which under 
both the law and the Regulations could be paid over a 
period of time without interest. In view of all these 
factors we think that the obligation is in principle the 
same as the obligation dealt with in Rodgers v. United 
States, supra, and that the conclusion of the majority 
of the court there should be applied here. That conclu¬ 
sion was that because of the character of the obliga¬ 
tion and the purposes for which it had been created, the 
United States had not suffered damage because it had 
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not been paid on time and, consequently, was not en¬ 
titled to collect interest to compensate for the delay in 
payment. 

There have been a large number of cases in which 
courts have assessed interest on renegotiation obliga¬ 
tions. But as far as we have been able to ascertain, 
the question of the Government’s right to collect inter¬ 
est has been raised in only five cases, including this 
one. The first case was United States v. Strontium 
Products Co., 68 F. Supp. 886, (U.S.D.C. W.Va.) and 
all the later cases, including this one, have been de¬ 
cided on its authority. 

The short answer to United States v. Strontium 
Products Co., supra, is that it was decided prior to 
Rodgers v. United States, supra. If, as we contend, the 
principles announced in the Rodgers case are applic¬ 
able here, then clearly the Strontium case is no longer 
valid authority. 

Aside from that, however, none of the arguments 
urged here were considered by the court in United 
States v. Strontium Products Co., supra. Even if they 
had been urged, the court there would not have consid¬ 
ered them because it drew an erroneous conclusion as to 
the nature of the obligation, holding that it was con¬ 
tractual and not statutory. 

There were two decisions in United States v. Stron¬ 
tium Products Co., supra. The first, reported in 68 F. 
Supp. at 886, was the one in which the court decided 
that the United States was entitled to recover interest. 

There the Court said that the suit was “one brought 
by the Government seeking to recover a debt, ex con¬ 
tractu, from private persons.” It then quoted Royal 
Indemnity Co. v. United States, 313 U. S. 289, 61 S. Ct. 
995, 998, 85 L. Ed. 1361, as follows: 
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“To such a case, equitable rules relating to in¬ 
terest recoverable in suits for an accounting, or for 
recovery on quasi-contractual obligations arising 
from payment of money by mistake are inappli¬ 
cable.” 

Although the defendant does not believe that equit¬ 
able considerations are inapplicable in a case where the 
question is whether interest should be collected on a 
contractual obligation owing the United States or that 
the Supreme Court meant to lay down that rule in 
Royalty Indemnity Co. v. United States, that point is 
not important here because the Court in the Strontium 
Products case was wrong in stating that the Govern¬ 
ment’s suit there was one “to recover a debt, ex con¬ 
tractu.” 

Clearly any obligation to pay to the United States 
amounts determined to be “excessive profits” under a 
Renegotiation Act is a statutory obligation. In the 
first place, the Renegotiation Acts were retroactive, 
making contracts executed prior to their enactment 
subject to renegotiation. In the second place, contracts 
made after the Acts were enacted were subject to rene¬ 
gotiation whether they contained any provision to that 
effect or not. Finally, no act of the contractor by way 
of contract or sale or otherwise was required to make 
his business renegotiable. 

The first two points are expressly covered by statute. 

The renegotiation regulations and the practices of 
the Price Adjustment Boards under both Renegotiation 
Acts show clearly that no act of the contractor was 
required to make bis business subject to renegotiation. 
For instance, Section 322.3 of the Joint Renegotiation 
Manual provides as follows: 
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“ (1) The contractor may not be able specifically 
to identify all or part of bis sales as subject or not 
subject to renegotiation. Such sales may include 
sales to retailers, wholesalers, jobbers, fabricators, 
assemblers and others selling for both war and 
commercial use. The identity of the original pro¬ 
duct may be lost in processing. The contractor’s 
sales and cost of sales records may be in such form 
that specific segregation cannot be made. 

“ (2) These types of sales should be classified 
in such a manner as to permit the application to 
them of certain principles, percentages, etc., cal¬ 
culated to provide a reasonable and equitable divi¬ 
sion between renegotiable business and non-rene- 
gotiable business. (See paragraph 333.5.)” 

Clearly no sale by a manufacturer to a retailer, 
wholesaler, or jobber, was a renegotiable sale in itself. 
Such sales were made renegotiable only by the inde¬ 
pendent act of the retailer, wholesaler, or jobber in 
reselling the article to someone who used it in connec¬ 
tion with a war contract or subcontract. Orders from 
retailers, wholesalers, or jobbers would normally not 
contain a renegotiation provision, and since it was not 
the sale by the manufacturer, but the subsequent resale 
of the product that made the manufacturer’s business 
renegotiable, obviously the manufacturer’s obligation 
to pay back excessive profits on such business cannot 
be said to be a debt * 1 ex contractu.” 

All these points are concretely illustrated by the 
facts of this case which, since they are not in the record, 
we must ask the Court to consider as a hypothetical 
example. Defendant is a manufacturer of small drills, 
the kind that are found in any machine shop and in 
most basement work shops. A very large portion of 
defendant’s sales were to jobbers and other normal 
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commercial outlets. These sales were made on the basis 
of ordinary commercial purchase orders and there was 
no connection between such sales and renegotiate busi¬ 
ness until the drills had been resold once or twice. In 
this case it was impossible to identify which of defen¬ 
dants sales were renegotiate and which were not. The 
manufacturer’s business was segregated between rene¬ 
gotiate and non-renegotiable business by the applica¬ 
tion of certain principles and percentages which, ac¬ 
cording to the War Department Price Adjustment 
Board, were “calculated to provide a reasonable and 
equitable division between renegotiate business and 
non-renegotiable business.” 

Clearly defendant’s obligation to pay the amount of 
the Secretary of War’s unilateral determination was 
a statutory obligation. Whether or not this obligation 
bore interest must be determined in the light of the 
equitable principles which have heretofore been laid 
down by the United States Supreme Court. The Court 
in the Strontium case supra was clearly wrong in re¬ 
fusing to consider such principles on the ground that 
the obligation was “ex contractu.” 

United States v. Clark , 72 F. Supp. 393 (D.C. Ore. 
March 31,1947) was the next case, after the Strontium 
case, involving interest, in which there was an opinion. 
The court cites the Strontium case and it does not ap¬ 
pear that the question of the Government’s right to 
collect interest was challenged. The opinion discusses 
only the question of the rate of interest. 

On June 21, 1948, the Court of Appeals for the 9th 
Circuit decided Sampson Motors, Inc. v. United States, 
168 F. (2d) 878 (C.C.A. 9, June 21, 1948) relying ex¬ 
pressly on the Strontium Products case. Rodgers v. 
United States, supra, is not cited. The arguments urged 
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here were not considered because the appellant there 
apparently took the position that the failure of the 
statute to mention interest in itself prohibited its col¬ 
lection. 

The question of the United States’ right to collect 
interest was again raised before the Court of Appeals 
for the Ninth Circuit in Eason Grinding Co. v. United 
States, 173 F. (2d) 898, April 25, 1949 (two cases). 
There was no opinion below in those cases which were 
affirmed per curiam on appeal with nothing more than 
a citation of the Sampson case. 

The only other opinion defendant knows of on the 
right of the United States to collect interest on renego¬ 
tiation liabilities is Judge Holtzoff’s opinion in this 
case (Jt. App. 50-51). 

Aside from the renegotiation cases just discussed, all 
the cases cited by plaintiffs in which interest has been 
assessed involved taxes or custom duties, excepting one 
Supreme Court decision and two lower court decisions 
involving “double liability” assessments on sharehold¬ 
ers in national banks. The plaintiffs argue that such 
assessments constitute close analogies to unilateral de¬ 
terminations of excessive profits. They say: 

“Like the liability created, after renegotiation, by 
a unilateral determination of excessive profits, the 
national bank stockholders’ ‘double liability’ is not 
a penalty, does not represent damages arising from 
a tort, and is not the result of the imposition of a 
tax. Such ‘double liability’ is the consequence of, 
and its amount is determined by, the unilateral ac¬ 
tion of a Government officer, that is, the Comp¬ 
troller of the Currency, and the stockholders’ con¬ 
sent to the assessment thereof is not, in fact or in 
law, required. The law is settled that unpaid lia¬ 
bilities of stockholders in a national bank, result¬ 
ing from assessments made by the Comptroller of 
the Currency, do bear interest.” (PI. Br. 21) 
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Contrary to plaintiffs’ statement, the double liabil¬ 
ity of a National Bank Shareholder does not result 
from an assessment by the Comptroller of the Currency. 
The liability was fixed by statute and was imposed upon 
the shareholder at the time he acquired his shares. The 
assessment made by the Comptroller of the Currency 
had nothing to do with the exact amount of the obliga¬ 
tion which was determined solely by the amount of the 
insolvent bank’s obligations and the cost of its liquida¬ 
tion. The statute expressly provides that any amount 
not needed for these purposes shall be returned to the 
shareholders. 

The only thing the Comptroller of the Currency had 
to do was approve an estimate of the amount needed 
from the shareholders to discharge the obligations of 
the bank and approve the immediate collection of that 
amount. 

The reason the amount so estimated was collectible at 
once was that the Receiver of the bank was dependent 
upon it for the immediate discharge of the bank’s obli¬ 
gations (Kennedy v. Gibson and others, 8 Wall. 498). 
Although not owing to the United States at all but to 
creditors of the insolvent bank, the double liability of 
national bank shareholders is clearly the kind that 
bears interest and not at all analogous to the obligation 
dealt with by the Supreme Court in the Rodgers case 
which was 

“not to raise revenue for the Government’s finan¬ 
cial advantage” 

and is certainly not analogous to an obligation which 

“unlike a tax, * * * does not rest on the basic neces¬ 
sity of the Government to collect a carefully esti¬ 
mated sum of money by a particular date in order 
to meet its anticipated expenditures.” (quoted in 
Rodgers v. United States, supra). 
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Defendant submits that a liability under the Rene¬ 
gotiation Act of 1942 does not bear interest and that 
these appeals should be decided in favor of defendant. 

II. 

If the United States Is Entitled to Interest, the 
Rate Should Compensate for Only the Actual 
Money Damage Sustained as a Result of Defen¬ 
dant’s Delay in Payment. 

The defendant does not think a unilateral determina¬ 
tion is the kind of obligation upon which the United 
States is entitled to collect interest. However, if the 
Court does not agree with defendant then there is the 
further question of what the rate of interest ought to 
be. In determining this question equitable principles 
clearly apply regardless of whether the obligation is 
statutory or contractual. There is no conflict in the 
authorities on this point, and all the cases which have 
held that interest is collectible on obligations to pay 
back excessive profits have recognized the applicabil¬ 
ity of equitable considerations. United States v. Stron¬ 
tium Products Co., supra; United States v. Clark, 72 
F. Supp. 393 (1947) ; Sampson Motors v. United States, 
supra. 

In order to determine what rate of interest is proper, 
it must be kept in mind that interest is compensation 
for delay in payment. This is clear from repeated 
holdings of the Supreme Court from 1872 to 1947. 

In Young v. Godbe, (1872) 15 Wall. 562, 565, the 
Court said: 

“If a debt ought to be paid at a particular time, 
and is not, owing to the default of the debtor, the 
creditor is entitled to interest from that time by 
way of compensation for the delay in payment.” 
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In Billings v. United States, (1914) 232 U. S. 261, 
285, it said: 

“It would serve no purpose to refer to the abhor- 
ence which obtained in early times concerning the 
payment of interest, and the evolution by which 
the legitimate character of interest was gradually 
understood, and it came to be recognized that its 
payment was, as a general principle, but the com¬ 
pensation due for the use of money, or that its 
allowance was merely for damages caused by delay 
in discharging a duty, * * *” 

In Royal Indemnity Co. v. United States, 313 U. S. 
289, 295-297, the Court said: 

“A suit upon a contractual obligation to pay 
made at a fixed or ascertainable time is a suit to 
recover damage for its breach, including both the 
principle amount and interest by way of damage 
for delay in payment of the principle, after the 
due date. 

******** 

Interest upon the principle sum from the date of 
default, at a fair rate, is therefore an appropriate 
measure of damage for the delay in payment.” 

And, finally, in Rodgers v. United States, supra , the 
Court said: 

“As our prior cases show, a persuasive considera¬ 
tion in determining whether such obligations shall 
bear interest is the relative equities between the 
beneficiaries of the obligation and those upon whom 
it has been imposed. And this Court has generally 
weighed these relative equities in accordance with 
the historic judicial principle that one for whose 
financial advantage an obligation was assumed or 
imposed, and who has suffered actual money dam¬ 
ages by another’s breach of that obligation, should 
be fairly compensated for the loss thereby sus¬ 
tained.” 
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Applying these rules it is quite clear that the United 
States did not sustain actual money damages of six per¬ 
cent per year because of defendant’s failure to pay 
promptly the amount demanded by the Secretary of 
War. This is evidenced by the fact that the payment 
of that unpaid portion of the unilateral determination 
upon which the United States is now claiming over 
$15,000 interest at the rate of six percent was fully 
secured to the Government by United States Certifi¬ 
cates of Indebtedness representing money the United 
States had been able to borrow at an interest rate of 
seven-eighths of one percent per annum. (Jt. App. 46, 
47) We think it can reasonably be said that since the 
defendant had loaned the United States an amount 
equivalent to that which the United States claims was 
due from defendant, the only actual money damage the 
United States could possibly have sustained would be 
the seven-eighths of one percent interest paid on the 
loan. 

In asking this Court to award them interest at the 
rate of six percent, the plaintiffs take three positions: 

(1) Plaintiffs seek to avoid the clearly estab¬ 
lished rule that where interest is not provided for 
by statute it is collectible only as compensation for 
delay of payment. They ask the Court to assess 
a penalty against defendant because it did not pay 
on demand. 

(2) They claim a legislative ratification of an 
administrative policy, which ratification does not 
exist either as a matter of fact or a matter of law. 

(3) They seek to distinguish a recent line of 
cases in which one of them, the United States, suc¬ 
cessfully sustained the exact position the defen¬ 
dant takes in this case. 
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The plaintiffs say that: - 

.. defendant must be charged a rate of interest 
herein, which is high enough to induce other slow- 
paying war contractors and subcontractors to com¬ 
ply with the ‘ Congressional purpose to effect 
speedy collection’ of unrefunded excessive war 
profits owed to the Government as a result of stat¬ 
utory renegotiation. To require defendant merely 
to pay the same rate of interest, for its use of the 
unrefunded public moneys involved herein, that 
the Government is charged in ‘just compensation’ 
cases, will not provide the deterrent necessary to 
prevent frustration of the avowed purpose of Con¬ 
gress in enacting the Renegotiation Act, as 
amended.” 

In taking this position the plaintiffs ignore the deci¬ 
sions of the United States Supreme Court defining in¬ 
terest as compensation for delay in payment and ask 
the Court to add a collection provision to statutes which 
already provide numerous and drastic methods of col¬ 
lection. Aside from the fact that it is beyond the 
power of either the Administration or the Courts to 
create and assess civil penalties not provided for by 
statute, it is contrary to all accepted canons of judicial 
construction to add an enforcement method to a stat¬ 
ute which provides for enforcement in detail. 

Plaintiffs devote the main portion of their argument 
on the question of the rate of interest to the proposi¬ 
tion that there has been a legislative ratification of the 
administrative policy of attempting to collect six per¬ 
cent interest on renegotiation liabilities. Plaintiffs de¬ 
clare that Congress knew of this administrative policy 
at the time it passed amendments to the Renegotiation 
Act of 1942 in the Fall of 1942, and when it considered 
and enacted the Renegotiation Act of 1943 in Febru¬ 
ary 1944. (PL Br. 13-15, 28-30) 


Plaintiffs say that 

“The interpretation of a statute by an agency 
charged with its administration, during a period 
when Congress is legislating on the same subject 
matter is indicative of Congressional intent that 
such interpretation is to continue.” (Plaintiffs’ 
brief, 16) 

This is not a correct statement of the so-called re¬ 
enactment or legislative ratification rule. For the rule 
to be applicable there must be an ambiguity in the stat¬ 
ute and a uniform long-continued construction of the 
statute consistently enforced and acquiesced in. The 
rule does not apply to administrative regulations relat¬ 
ing to matters upon which a statute is silent; it does 
not apply where the statute is unambiguous; and it 
does not apply to an administrative construction in ex¬ 
istence for only a short time. ( Electric Battery Com¬ 
pany v. Shimadzu, 307 U. S. 5(1939). Louisville & N. 
R. Co. v. United States, 282 U. S. 740 (1931) ; Iselin v. 
United States, 270 U. S. 245 (1926); John Hcmcock 
Mut. Ins. Co. v. Helvering, 76 U. S. App. D. C. 6, 128 
F. (2d) 745 (1942). 

However, this is not a case for the application of the 
reenactment rule, whatever it is, because, insofar as 
defendant has been able to ascertain, the administra¬ 
tive policy of attempting to collect interest on renego¬ 
tiation liabilities was not adopted until long after the 
enactment of the Renegotiation Act of 1943 on Febru¬ 
ary 25,1944 (56 Stat. 982). That is the latest Congres¬ 
sional action in connection with the renegotiation acts 
themselves which plaintiffs urge as a ratification of 
their interest policies. 

The first published reference to the collection of in¬ 
terest on renegotiation liabilities is contained in Revi- 
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sion 8 of the Renegotiation Regulations adopted by the 
War Contracts Price Adjustment Board under the Re¬ 
negotiation Act of 1943. This revision was dated July 
15, 1944. The mailing date printed on it is July 24, 
1944 and it was published in the Federal Register of 
July 28,1944. (9 Fed. Reg. 9107, 9118) In this revi¬ 
sion of the Regulations the form of notice to a contrac¬ 
tor that a departmental determination of excessive 
profits had been made final by the War Contracts Price 
Adjustment Board and the form of agreement for bi¬ 
lateral determination were both amended. The former 
was amended to include a demand for the payment of 
six percent interest on a unilateral determination if 
the amount of the determination less the tax credit was 
not paid by a date to be chosen by the Board and in¬ 
serted in the notice. The form of agreement for bi¬ 
lateral determinations was amended to provide for the 
payment of six percent interest on installments not 
paid on time. The Renegotiation Regulations them¬ 
selves were not amended to conform to the changes in 
the forms to be used under them until later dates. (Au¬ 
gust 4,1944, October 11,1944 9 Fed. Reg. 9911, 12847) 
The Renegotiation Regulations just discussed tech¬ 
nically do not relate to this case which, being a 1942 
case, was within the jurisdiction of the Joint Price Ad¬ 
justment Board. This Board had adopted the Joint 
Renegotiation Manual on January 27, 1944. The dis¬ 
tribution of this manual was confined in the beginning 
to renegotiation personnel. Its provisions were never 
published in the Federal Register and defendant has 
not been able to ascertain whether the manual was ever 
generally released publicly. However that may be, 
the manual when published did not contain provisions 
for the collection of interest either on unilateral deter- 
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urinations or on installments in default under renego¬ 
tiation agreements. Such provisions were added to the 
manual for the first time in its fifth revision dated Sep¬ 
tember 22, 1944 and mailed September 28, 1944. 

In its argument, plaintiffs refer not only to the Joint 
Renegotiation Manual and the Renegotiation Regula¬ 
tions just discussed, but also to the statement of Prin¬ 
ciples, Policy and Procedure to be followed in Renego¬ 
tiation, issued by the War Department on August 10, 
1942 and to the joint statement by the War, Navy and 
Treasury Departments and the Maritime Commission 
published on March 31,1943. These documents do not 
contain one syllable about the collection of interest nor 
do any of the hearings on the original Renegotiation 
Act, the hearings on any of the amendments to the Re¬ 
negotiation Act of 1942 or the hearings on the Rene¬ 
gotiation Act of 1943. 

After a full and careful inquiry into all the available 
facts the defendant believes it is justified in saying that 
there was no announcement of any policy of collecting 
interest on renegotiation liabilities until July, 1944, 
and that, consequently, Congress could not possibly 
have legislatively ratified that policy by the adoption 
of the Renegotiation Act of 1943 on February 25, 1944 
or by prior enactments. 

Plaintiffs also claim that their interest policies were 
legislatively ratified by a series of four Appropriation 
Acts relating to the repayment of amounts erroneously 
collected by the United States pursuant to unilateral 
determinations of excessive profits (PI. Br., pp. 31,32). 

These four Appropriation Acts were not amend¬ 
ments to the Renegotiation Acts and no amendments 
to the Renegotiation Acts were under consideration at 
the time they were adopted. It is clear that the reen- 
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actment or legislative ratification rule does not apply 
except where there is further Congressional considera¬ 
tion of the precise legislation which gave rise to the 
administrative construction. Biddle v. Commissioner 
of Internal Revenue , 302 U. S. 573 (1938). In addi¬ 
tion we have not been able to find in the legislative 
history of any of these acts any reference to the inter¬ 
est policies plaintiffs seek to sustain here. 

Although the four Appropriation Acts referred to by 
plaintiffs do not sustain plaintiffs’ position that by en¬ 
acting them Congress ratified plaintiffs’ policies of at¬ 
tempting to collect 6% interest on unilateral determi¬ 
nations, defendant thinks that these Acts are signifi¬ 
cant here because they contain the same rules relating 
to the payment of interest that defendant contends for 
in this case. They do not, as plaintiffs state, provide 
for the payment of interest on amounts erroneously col¬ 
lected on unilateral determinations. The first two, (PL. 
40, 79th Cong.; PL. 521, 79th Cong.), provide for the 
repayment of amounts erroneously collected pursuant 
to unilateral determinations “with such interest 
thereon * * * as may be adjudged or determined to be 
owing in law or equity.” The later Acts provided for 
repayment “with interest thereon * * * as may be de¬ 
termined by the War Contracts Price Adjustment 
Board.” (P.L. 271, 80th Cong., P.L. 640 80th Cong.) 
In all four Acts, if interest were found to be owing, 
the rate was “not to exceed four per centum per an¬ 
num.” 

The Appropriation Acts leave for administrative 
and judicial determination the question of whether the 
erroneous collection of an amount due on a unilateral 
determination is the kind of obligation which bears in¬ 
terest, and the question of what rate of interest such an 
obligation should bear. 
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In addition, we think it may fairly be said that the 
four Appropriation Acts indicate a Congressional view 
that under present-day circumstances payment of more 
than 4% interest is not equitable. Our review of the 
legislative history of these Acts which failed to turn up 
any indication that Congress had been advised of plain¬ 
tiffs’ interest policies, likewise failed to turn up any 
discussion of the provision relating to the payment of 
interest on amounts erroneously collected under uni¬ 
lateral determinations. However, the legislative his¬ 
tory does show that this provision was sponsored 
mainly by the Department of Justice. (Hearings, Sen¬ 
ate Subcommittee on Appropriations, on H.R. 2374, 
79th Congress, 1st Session, pp. 252, 255-262). While 
inconsistent with its position in this case, the position 
of the Department of Justice that under present cir¬ 
cumstances interest should be awarded at some rate not 
in excess of 4% is entirely consistent with the position 
it has successfully taken on the same question before 
the Court of Claims in just compensation cases. In its 
brief in Arkansas Valley Railway v. United States, 107 
Ct. Cls. 240 (1946), it said: 

“Even if the Court should conclude that the 
plaintiff is entitled to more than the amount of the 
Government’s award, . . . there is no warrant for 
allowing interest at the full legal rate contended 
for by the plaintiff. The rule simply is that inter¬ 
est ‘at a proper rate’ may be allowed. The Court 
can take judicial notice of the fact that interest 
rates during recent years have been substantially 
below legal rates. 12 

“It is not clear under the cases whether the 
‘proper rate’ of interest is what plaintiff could 
have earned on a comparable investment, or what 

“ 12 In Schaffer v. United States, No. 45990 . . . this court 
allowed interest at four percent.” 
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it would cost to borrow the money in the market. 
In Shoshone Tribe of Indians v. United States , 85 
C. Cls. 331, this Court indicated (p. 380) that the 
proper measure was the amount which plaintiff 
would have received, and fixed interest at 5%, the 
rate paid by the United States on Indian funds 
deposited in the Treasury, that being the only per¬ 
missible investment for such funds. 

“Here plaintiff would have had a larger field of 
investment open to it, but investments in high 
grade bonds, where both the principal and interest 
are well secured, have not been yielding returns at 
all close to the legal rate. The Federal Reserve 
Bulletin for September 1945, for example, shows 
the following yield rates for various types of in¬ 
vestments during the period here under considera¬ 
tion (p. 929) : 18 

“It is apparent from this tabulation that plain¬ 
tiff would have found it almost impossible, during 
the period in question, to make any investment 
having security as to principal and income equal 
to the claim which he held against the defendant, 
at a rate of interest exceeding 214%. It would be 
highly probable that he would secure less than 2% 
yield on any such investment. 

“If, on the other hand, the factor which deter¬ 
mines the ‘proper rate’ of interest is the cost of 
money to the plaintiff, the same publication shows 
that the average rate charged by banks for com¬ 
mercial loans in 1942 was 2.61%, 2.72% in 1943, 
2.59% in 1944, and 2.52% this year. This is roughly 
comparable to the best return which plaintiff could 

“ 13 All figures for United States securities cover only tax¬ 
able bonds or notes.” 

1942 1943 1944 1945 

7 to 9 years U.S. bonds 1.93% 1.96% 1.94% 1.66% 

3 to 5 years U.S. rates 1.46% 1.34% 1.33% 1.19% 

15 year and over U.S. bonds 2.46% 2.47% 2.48% 2.39% 

High-grade municipal bonds 2.36% 2.06% 1.86% 1.63% 

High-grade corporate bonds 2.75% 2.64% 2.60% 2.53% 
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have secured on his money, 2%%, and indicates 
that any interest which may be allowed should be 
at a rate not exceeding 2%%, and probably only 
2 %.” 

In the case in which the Claims Division of the De¬ 
partment of Justice made the foregoing contention, the 
Court of Claims made the following decision on the 
rate of interest it would allow: 

‘‘To make recovery sufficient to comply with the 
concept of just compensation the plaintiff claims 
an interest rate of six percent per annum, as the 
legal rate of interest in the State of Kansas. But 
there is no statute or rule fixing any particular rate 
to be allowed. Since the determination of just 
compensation under the Fifth Amendment is ex¬ 
clusively a judicial function, it is for the Court to 
fix upon the rate that it will allow. For some time 
this Court has, in view of low prevailing rates of 
interest, limited this rate to four percent. A uni¬ 
form rate does in fact avoid discrimination among 
litigants.” Arkansas Valley By. v. United States, 
107 Ct. Cls. 240, 259 (1946) 

The fact that the legal rate of interest fixed by a state 
statute was rejected by the Court of Claims as a guide 
for the determination of the rate of interest should be 
especially noted. Rates fixed by state statutes were 
used prior to World War II to determine interest rates 
in cases where the United States was held entitled to in¬ 
terest in the absence of statute and in just compensa¬ 
tion cases. Billings v. United States, 232 U.S. 261 
(1914); j Royal Indemnity Co. v. United States , 313 U.S. 
289 (1941) ; Seaboard Airline Bailway v. United States, 
261 U. S. 299 (i923). Although the United States has 
persuaded the Court of Claims that the statutory anal¬ 
ogy is no longer valid, it now advances the District of 
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Columbia statute providing for 6% interest in the ab¬ 
sence of express contract as a reason for granting 6% 
here (PL Br. 39, 40,41). 

In addition, it is clear that the 6% rate was originally 
decided upon by plaintiffs because of the District of 
Columbia statute. As pointed out earlier, the first pro¬ 
visions for the collection of interest on renegotiation 
liabilities were made in forms adopted by the War Con¬ 
tracts Price Adjustment Board in July 1944. The 
form of notice to a contractor that a unilateral deter¬ 
mination had become final was then revised to contain 
a demand for 6% interest if the amount due were not 
paid by a date fixed in the notice. At the same time the 
form of agreement with contractors was revised to pro- . 
vide that in the event of a default continuing for twenty 
days in the payment of any amount required to be paid 
under the agreement “interest at the rate provided by 
law in the District of Columbia as the rate which is ap¬ 
plicable in the absence of express contract as to the rate 
of interest, shall accrue and shall be payable on each 
payment due under this agreement from and after the 
due date thereof, whether original or accelerated” (9 
Fed. Reg. 9116) The forms and regulations adopted 
by the Joint Price Adjustment Board on September 26, 
1944 (Joint Renegotiation Manual, Rev. 5) corre¬ 
sponded to these provisions. Clearly the rate fixed in 
both regulations was determined on the same basis, that 
is by the District of Columbia Statute. As the United 
States points out elsewhere legal rates are out of line 
with prevailing rates of interest and the statutory anal¬ 
ogy is not now valid 

In its discussion of the authorities bearing on the 
rate of interest to be allowed, the plaintiffs cite no case 
later than 1941 with the exception of certain renegotia- 
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tion cases which we will deal with later. Their cita¬ 
tions do not include pre-World War II just compensa¬ 
tion cases in which both the Supreme Court of the 
United States and the Court of Claims had awarded 
interest at the rate of 6%. Brooks-Scanlon Corp. v. 
United States, 285 U.S. 106, 123 (1924); Luchenbach 
S.S. Co. v. United States, 64 Ct. Cl. 59, (1927), cert, 
den. 277 U.S. 584 (1928) ; De Laval Steam Turbine Co. 
v. United States, 70 Ct. Cl. 51 (1930), aff’d 284 U.S. 61 
(1931). However, since World War II the Court of 
Claims has consistently followed its holding in Arkan¬ 
sas Valley Ry. v. United States, supra, and awarded in¬ 
terest at the rate of 4%. 

The current practice of the Court of Claims in just 
compensation cases was followed by Judge Holtzoff in 
this case in awarding interest at the rate of 4%. How¬ 
ever, plaintiffs argue that this practice is not a prece¬ 
dent to be considered here for the reason that renego¬ 
tiation is not analogous to requisition (PI. Br. 41-44). 
Defendant does not claim it is. Defendant’s proposi¬ 
tion is that the judicial determination of what rate of 
interest ought to be allowed citizens for the delay in 
payment of just compensation is precisely the same 
problem as the judicial determination of the rate of 
interest that ought to be charged for the delay in pay¬ 
ment of amounts owed the United States. The cases 
are clear that the question in both instances is what 
actual money damage or loss has been sustained by rea¬ 
son of the delay in payment. 

The United States says in its brief that it is able to 
borrow money at a lesser rate of interest than its citi¬ 
zens (PI. Br. 16). Of course this is true and it is a fact 
of which the court can take judicial notice. It justifies 
charging a lower rate of interest on amounts due under 
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unilateral determinations than is assessed for the delay- 
in payment of just compensation awards because if the 
United States sustained any damage at all from the 
delay in payment of renegotiation liabilities, the 
amount is certainly less than is sustained by a citizen 
when the government does not pay its debts when due. 

The only federal cases we have been able to find 
which have been decided since World War II, involv¬ 
ing interest rates in the absence of statute are the 
Court of Claims just compensation cases reducing the 
rate from 6% to 4% and cases which, like this one, in¬ 
volve renegotiation liabilities. We have been able to 
find only three renegotiation cases involving the rate of 
interest in which courts have handed down opinions. 
The first of these is United States v. Strontium Prod¬ 
ucts Co., 68 F. Supp. 886, 71 F. Supp. 475. The court 
there was primarily influenced by the statutory analogy 
urged by plaintiffs here, but, in addition, felt that in¬ 
terest should be allowed as a penalty to help enforce 
the Renegotiation Acts. As we have pointed out, and 
as the United States pointed out in Arkansas Valley 
Ry. v. United States, supra, the statutory analogy is 
unsound in that it does not take into consideration pre¬ 
vailing rates of interest which are considerably below 
legal rates. The allowance of interest as a penalty is 
contrary to the principle on which interest has been 
allowed by courts in the absence of a statutory provi¬ 
sion, a principle which, as we have mentioned, has been 
affirmed by the Supreme Court of the United States in 
Rodgers v. United States , supra, since the decision in 
the Strontium case, supra. The Strontium case, there¬ 
fore, cannot be accepted as authority for awarding 6% 
interest. 
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The second opinion which dealt with interest to be 
awarded on a renegotiation liability is United States v. 
Clark, 72 F. Supp. 393 (1947) in which the United 
States District Court in Oregon assessed a rate of 
2%%. The United States did not appeal from that de¬ 
cision. 

The only other opinion we know of is the opinion of 
Judge Holtzoff in this case awarding interest at the 
rate of 4%.* 

Aside from the cases just discussed, plaintiffs cite 
at pages 36 and 37 of their brief ten other cases in 
which they say interest at the rate of 6% per annum 
has been awarded to the Government on unpaid rene¬ 
gotiation debts “in spite of opposition thereto by the 
respective contractors or subcontractors. 9 ’ In Samp¬ 
son Motors v. United States (C.C.A. 9, 1948), 168 F. 
(2d) 878, one of the cases cited, no issue was presented 
as to the rate of interest. The point in that case was 
whether interest could be collected at all. The same 


• Since the decision in this case, Judge Maguire of the United 
States District Court for the District of Columbia has considered 
the problem in two cases, in one of which he filed a memorandum. 
However, a motion for reconsideration is still pending in each 
case and so his conclusions are not final. He awarded 6% interest 
in both cases. His memorandum states that he was led to his con¬ 
clusion by the dissenting opinion of Mr. Justice Black in Royal 
Indemnity Co. v. United States, supra. In it Justice Black, in ar¬ 
guing against fixing a rate of interest by analogy to state statute, 
says that he thinks a rate fixed by courts on federal obligations 
should be uniform throughout the nation. This as may be recalled, 
is one of the factors mentioned by the United States Court of 
Claims in establishing a rate of 4% in just compensation cases five 
years later. Judge Maguire does not refer specifically to any re¬ 
cent cases awarding 6%. 


42 


is true of Eason Grinding Co. v. United States (C.C.A. 
9, 1948), 173 F. (2d) 898.* 

There were no opinions at all in the other eight cases 
cited by the United States. We have examined the 
judgment entries in each of these cases and while they 
uniformly award interest at the rate of 6% per annum, 
there is no finding of fact or conclusion of law in any 
of the documents we have examined which indicate 
that the right of the United States to charge interest or 
the rate of interest was in issue. We do not think, 
therefore, that any of these cases should be considered 
by this court as authority for the result contended for 
by plaintiffs. 

If interest is to be allowed in determining the rate, 
the test is what actual damage the United States suf¬ 
fered by reason of the fact that the obligation was not 
paid on time. During nearly all the time the obligation 
was outstanding, its payment in full was secured by a 
deposit in escrow of United States Certificates of In¬ 
debtedness bearing interest at the rate of % of 1%. 
While it was stipulated that this fact should not influ¬ 
ence the question of whether or not interest should be 
charged in this case or at what rate, this is the only fact 
in evidence which indicates the extent of the damage 
the United States did sustain by defendant’s delay in 
payment. It indicates the rate at which the United 
States could borrow money. This really is the fact 
which determines how much damage has been sustained 
when an obligation is not paid on time. 

• The record on appeal in that case shows that the only point 
relied on by the appellants was ‘‘That the District Court erred in 
holding and rendering judgment for plaintiff for interest from the 
25th day of February 1945 to the date of said judgment or allowing 
plaintiff to recover any interest at all. 


In any event, the rate of interest should not exceed 
the 4% allowed by the Court of Claims in just com¬ 
pensation cases in view of prevailing rates of interest. 
This was the measure adopted by Judge Holtzoff below 
and it is the maximum amount Congress thought it 
equitable to pay on amounts erroneously collected un¬ 
der unilateral determinations. 

SUMMARY 

In the absence of any statute, whether the United 
States is entitled to collect interest on an obligation 
owed to it depends on the character of that obligation 
and the purposes of the statute under which it is cre¬ 
ated. The Renegotiation Acts were not passed as reve¬ 
nue measures but as methods of controlling costs, 
prices, profits and inflation, and one of their main pur¬ 
poses was the stimulation of wartime production. De¬ 
terminations made under them are not precisely mathe¬ 
matical computations but broad approximations based 
upon factors which do not lend themselves to dollar 
evaluation and under which the contractors were re¬ 
warded or not depending upon the over-all judgment of 
the Price Adjustment Board as to how they had con¬ 
ducted their businesses. There was no definite due date 
for the payment of these obligations, both the statutes 
and the regulations contemplating their payment by 
various methods and over periods of time. Renegotiat¬ 
ing agencies have not consistently charged interest on 
renegotiation liabilities. They did not do so at all for 
over two years after the enactment of the Acts and 
since then have permitted contractors who agree to the 
amount of excessive profits determined to pay in inter¬ 
est free installments over a period of time. Under the 
authorities we think that these factors show that rene- 
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gotiation liabilities are not the kind which bear in¬ 
terest. 

This is the first case in which a court has been called 
upon to rule on these considerations, previous cases 
having erroneously held that the liabilities arose ex 
contractu and for that reason bore interest as a matter 
of law. 

If, despite these contentions, the court should find 
that renegotiation liabilities do bear interest, then it 
must decide what rate of interest the United States 
should be allowed to collect. The test is what actual 
damage the United States has sustained because the 
defendant did not pay on time. The only evidence in 
the record is that this is % of 1%. In any event, it is 
clear that the rate should not exceed the 4% currently 
being paid by the United States in just compensation 
cases. 

Respectfully submitted, 

Wm. M. Aiken, 
Attorney for United Drill and 
Tool Corporation. 

701 Union Trust Bldg., 
Washington 5, D. C. 

Covington, Burling, Rublee, 

O’Brian & Shorb, 

701 Union Trust Building, 

Washington 5, D. C. 

Of Counsel. 
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APPENDIX 

JOINT RENEGOTIATION MANUAL 

403. General, Basis for Determination of Excessive 
Profits. 

403.3 Objectives. The guiding objectives in renegotiation 
are briefly as follows: 

(1) To eliminate profits which are disproportionate in 
the light of all circumstances. 

(2) To encourage efficiency and to stimulate quantity 
production. 

(3) To promote the policy of fixing sound and fair origi¬ 
nal prices. 

403.4 Factors Considered. In determining the margin of 
profit to which a contractor is entitled, consideration is 
given to various factors applicable to his case. Among 
such factors taken into consideration when applicable are 
the following: 

(1) Price reductions and comparative prices. 

(2) Extent of risk assumed, including the risk incident 
to reasonable pricing policies. 

(3) The efficiency of the contractor, with particular re¬ 
gard to quality and quantity of production, rate of delivery 
and turnover, cost reduction, and economy in the use of 
materials, facilities and manpower. 

(4) Profits in relation to volume of production and nor¬ 
mal earnings. 

(5) Amount and source of public and private capital em¬ 
ployed. 

(6) Unusual inventive, developmental or other contri¬ 
butions to the war effort. 

(7) Complexity of manufacturing technique. 

(8) Character and extent of subcontracting. 

(9) Cooperation with the Government and with other con¬ 
tractors in making “know-how” available to competitive 
sources of supply. 
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•Consideration is also given to possible increases in cost 
of materials, imminent wage increases, and the risks as¬ 
sumed by a contractor such as inexperience in new types 
of production, delays from inability to obtain materials, 
rejections, spoilage, “cut-backs” in quantities, and guar¬ 
antees of quality and performance of the products. It is 
also recognized that a contractor whose pricing policy re¬ 
sults in comparatively reasonable profits is entitled to more 
favorable treatment than a contractor whose pricing policy 
results in a large amount of unreasonable profits, unless 
this is attributable to reduced costs rather than over-pric¬ 
ing. The contractor who maintains only a reasonable mar¬ 
gin of profit is subjected to the risks incident to the per¬ 
formance of a fixed-price contract, while the contractor who 
practices over-pricing usually has taken few, if any, of 
such risks. In the latter case the profit of the contractor 
should be adjusted in the direction of the fee that might 
have been allowed under a cost-plus-fixed-fee contract for 
the production of similar articles. 

The policy of the Departments is to give the contractor 
in every instance ample opportunity to develop and present 
facts with respect to all of the above factors and to any 
other factors which in his particular case may be relevant 
to the contractor’s over-all quality of performance, upon 
which his profit reward is based. 

432. Methods of Recovery. 

432.1 Repayment. 

(1) In renegotiation for a prior fiscal period, the elimi¬ 
nation of excessive profits will ordinarily be in the form of 
a refund. This refund may be made by the contractor in a 
single payment or in installments. 

(2) Ordinarily, when excessive profits are eliminated by 
installment payments, the final installment must be made 
not later than the end of the fiscal year following that to 
which the renegotiation relates, or within 30 days after the 
execution and delivery of the agreement, whichever is later. 
The installments must be so arranged that the total pay¬ 
ments required on or before each quarterly Federal in¬ 
come and excess profits tax payment date of the fiscal year 
following that to which the renegotiation relates, are at 
least equal to the Federal income and excess profits taxes 
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the contractor would have had to pay by each such date 
upon the excessive profits eliminated. 

(3) If, however, in the opinion of the Department con¬ 
ducting the renegotiation, the application of the policy 
stated in paragraph 432.1 (2) with respect to fiscal years 
ended prior to July 1, 1943, will result in undue hardship 
to a contractor, then the renegotiation agreement may pro¬ 
vide for further extensions of the time of payment for such 
period or periods (not exceeding one additional year) as 
may he approved by such Department, provided that any 
extension shall apply only to the portion of the refund not 
exceeding the difference between the total amount of ex¬ 
cessive profits eliminated and the tax credit to which the 
contractor would be entitled under Section 3806 of the In¬ 
ternal Revenue Code had the tax on the excessive profits 
eliminated been paid. 

(4) In addition to deferments that may be granted under 
paragraph 432.1(3), if the contractor is an individual or 
partnership, if the renegotiation relates to the taxable year 
1942, if the contractor estimates his taxable income (for 
Federal income tax purposes) for the taxable year 1943 will 
exceed his taxable income for the taxable year 1942, and if 
in the opinion of the Department conducting the renegotia¬ 
tion the application of the policy set forth in subdivision 
(2) or (3) of this paragraph 432.1 will result in undue hard¬ 
ship, then the repayment of excessive profits for the taxable 
year 1942 may be deferred not beyond the taxable year 
1944. It should be noted that under Section 6(g) of the 
Current Tax Payment Act of 1943 the terms “taxable year 
1942” and “taxable year 1943” mean the taxable years 
beginning in 1942 and 1943, respectively. 

(5) In certain instances under the Current Tax Pay¬ 
ment Act of 1943, the payments already made by the tax¬ 
payer on account of, or which will be applied against his 
1943 assessment, may exceed the 1943 assessment computed 
after making adjustment for the excessive profits elimi¬ 
nated from 1942 income. In such a situation the contractor 
may be entitled to a tax refund from the United States. In 
cases of this type, even though undue hardship does not ex¬ 
ist, an appropriate clause substantially in one of the forms 
set forth in paragraph 745 may be included in the renego¬ 
tiation agreement with an individual or partnership con- 





*^^'!^ rac * or * ^ ese clauses are designed to defer for a period 
**• the repayment of an amount of refund of excessive profits 
substantially equivalent to the amount of over-payment 
of taxes. 

(6) In all cases where an extension is granted pursuant 
to the policy set forth in subdivision (4) or (5) of this 
paragraph 432.1, the Department effecting the settlement 
should satisfy itself that the contractor’s estimate of tax¬ 
able income for the year 1943 and of his overpayment of 
1943 tax is reasonably accurate. 

(7) In the discretion of a Department in exceptional 
cases, the Department may allow periods for the repayment 
of excessive profits which are longer than the periods above 
referred to in this paragraph 432.1. 

(8) No renegotiation agreement when originally made 
shall require the payment of interest on installments of re¬ 
fund which are not in default thereunder, and which are 
provided to be payable within the time prescribed in sub¬ 
division (2), (3), (4) or (5) of this paragraph. 

(9) * In cases of default, interest accrues and is payable 
upon each payment due under an agreement from and after 
the due date thereof, whether or not the agreement con¬ 
tains a contract provision for the payment of interest. The 
rate shall be that provided by law in the District of Colum¬ 
bia as the rate which is applicable in the absence of express 
contract as to the rate of interest. (See paragraph 807.) 

432.2 Credit Memoranda. The return of excessive profits 
may be accomplished by the contractor issuing credit mem¬ 
oranda applicable against specified existing prime contracts 
for a sum not in excess of the amounts then unpaid thereon. 

432.3 Combination of Methods. Any combination of the 
foregoing methods of repayment of excessive profits may 
be used. 


• This paragraph was added September 22, 1944, Joint Renego¬ 
tiation Manual Revision 5. 







